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£i V £ R Y Man is important to himfelf. It is 
wifely ordained by the Great Author of our 
Nature^ that we (hould be fo, in fome degree ; 
in order to move us to aftion^ and render us 
beneficial to each other : though moft of us 
are but too apt to flatter ourfelves, that we are 
of greater importance to the world, than the 
generality will allow. 

It is very poflible that may be the cafe with 
refpeft to the Author of the following pages ; 
who, though he has pafled his life in a private 
ftation, has determined to fet down upon 
paper fome leading occurrences of it, to- 
gether with the real motives by which he has 
been adluated : thinking that fuch a detail, if 
it does no other good, may at leaft afford fome 
ufeful leflbns, to thofe who (hall choofe to read 
what they will find here written. 
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One thing the Reader, whoever he be, flioulct 
undcrftand ; that mftances of bright parts, or 
Ihining abUities, muft not be looked-for in 
one, who never pretended to them. An 
honeft heart, and a good intention throughout 
life, he feels confcious he may claim ; as well 
as fincerity in this declaration of his views. 
He knows tKat he is not without his errors ; 
fome of which he may point out, while others 
niay be difcerned which efcape him. But* 
having been accuftomcd from early life to 
examine himfelf^ and to think much, he has 
never been afhamed to acknowledge a tmf* 
take^ when it has been made known to him. 
To perfift in one, he has always efteemed a 
greater blot on any character. 

To trace a long line of anceftors, as he has 
been told the Heralds' Office can £hcw in his 
family for two or three centuries is of little 
concern to onefelf, and of none to others. 
It is well known, that we all derive our pedi-> 
gree originally from Adam. If we have had the 
happinefs of being born of reputable Parents ; 
who, from being in eafy circumilsuices had 
the power, and who had the heart to beftow 

on 
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en us a good education ; for that wc have 
reafon to be thankful. It refledls no merit 
upon us. But it is a call upon us^ to make a 
proper ufc of the advantage which that gives 
us, in ftepping forth into the world. 

Francis WoLLASTON, the fubjed of thefe 
papers, was born November 23, 173 1 old 
ftyle* He was the eldeft fon of Francis 
Wollafton, of Charterhoufe-fquare efquire ; 
who was third fon of William Wollafton, 
Clerc, of the fame place : the Author of, the 
Religion of Nature delineated i whofe charader 
is well known. The Father received a pri- 
vate education at home under the Grand* 
Either, as the fon did under the Father : and 
poffibly to that caufe may be afcribed, the 
thoughtful turn which was imprefled fo early 
upon the mind. For, though he acknow« 
ledges himfelf indebted to thofe who were 
fet over him as Tutors in the languages ; 
and particularly to Dr. Robert Glynn of 
King's College Cambridge, whofe kind at- 
tention towards him was continued after he 
went to the univerfity^ and during the whole 
B 2 of 
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of his abode there ; the particular bias to- 
wards religion, and philofophy, and fcientific 
purfuits, he feels to have imbibed from his 
Father^ whofe memory he muft ever revere. 

From home he went \n June 1748, with 
his next brother Charlton, to Sidney College 
Cambridge; where many of his family, and 
two of his fons, have received their educa- 
tion; and to which he trufts they have done 
no difcredit. 

His original deftination was to the Study 
of the Law: And he was accordingly admitted 
at Lincoln's Inn, November 17 50; and be- 
gan to diredt his thoughts that way. But he 
foon difccrned, that it was a Profeffion ill 
fuited to his difpofition. The labour of that 
ftudy he did not fear. Neither did he defpair 
of being able, in fome degree, to qualify him- 
felf for the Bar. But the idea of being to 
hold himfelf ready, to defend either fide of 
any queftion, as clients fhould happen to re- 
tain him, he could not digeft. This ftruck 
him, long before he mentioned it to any one^ 
And this turned his mind towards the Church; 
in which he thought himfelf fure, of never 
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E 5 J 
being to defend a pofition, which he did not 
fully in his heart, and from convidion> judge 
to be the truth. 

Yet, in a matter of fuch importance, he 
determined not to be too hafty. It was to 
govern his life. The Clerical Office he con-* 
iidered as one, not to be taken up without 
mature refleftion: and therefore, while he 
was profecuting his academical fludies, and 
fuch as might be preparatory to either of 
the two Profeffions; even after he thought 
he had fettled his determination, he re- 
folved to allow himfelf yet a full year morej, 
for difpaiSonate confideration, and an exami- 
nation of himfelf 

During that interval, he took all oppor- 
tunities of confulting fuch books as appeared 
to him beft to try his heart, and to inform his 
judgement; particularly Biflbop Burnet's Paf- 
toral Care ; and ferioufly weighing every part 
of it. And, at the expiration of the ternx 
which he had prefcribed to himfelf, having 
then fully made up his mind upon the fub-r 
jed:; that it was a Profeffion he could like 
to uQdertak?, ^ind on^ in which he thought 
B 3 hQ 
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he could become more ufeful in the world 
than in any other way; he wrote to his 
Father from College, fully to explain him-^ 
felf. And, on receiving his anfwer, he went 
immediately to London, to convcrfe with him 
and confult him upon it. 

To the Father it was very far from def- 
agreeable : efpecially in the way the fon 
had been led to the determination. It was 
thereupon agreed, that he fhould return to 
College : and, having then pafled the time 
of keeping exercife for the degree of bachelor 
in Arts, that he (hould proceed in Law. 

In relation to his iludies in Divinity, he 
owes it to the memory of an old Friend of 
his Father, to confefs; that he received more 
information concerning them from him, 
though a Layman, than from any of the Clergy 
who ever came in his way* He means 
Daniel Wray efq, late a Deputy-Teller in 
his Majefly*8 Exchequer, under the fecond 
Earl of Hardwicke : a Gentleman of great 
vivacity and bright parts; with a moft un- 
common degree of learning, and knowledge 
in various branches of literature; and one 

Qf 
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of the beft Friends that a Young Man could 
have as an acquaintance. He had long been 
intimate in the Lord Chancel Jor Hardwicke't 
femily: aad had been affiftant with his ad- 
vice to all the younger branches of it. So 
he was to the Author of thefe pages, and to 
his Brothers: and he continued the fame 
kiiidnefsj as long as his life was prolonged^ 
to the Author's fons as they began to grow 
up. Courting the acquaintance of young men* 
and ftudying to make his houfe and his 
company agreeable to them, he was always 
open to be aflced advice ; and never back* 
ward of giving it freely in a moft kind way 
unaiked, where he faw occafion. 

This k faid, not in die fpirit of flattery 
towards one who is far out of the reach of 
flattery I but as a hint to thofe who may 
read thefe pages, to do the fame as far as 
their abilities extend : and to young men 
to feek outj and to cultivate the acquaintance 
of fuch perfons, wherever they can find 
them. 

Not having any particular Preferment in 
viewi nor any neceffity to undertake a^Curacy 

B 4 from 
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from pecuniary confideratlons ; Mr. W. took 
Deacon's Orders at the regular time fpecified 
by the rubric, at the general ordination next 
after he was twenty-three; and thofe of Prieft 
when he was twenty-four years of age com- 
pleat; returning to College, and refiding there 
a year longer than he would otherwife have 
chofen to do it ; that he might introduce two 
more of his Brothers, who came thither at 
that time, into proper company; and aflift 
them with his advice. Indeed, from the time 
he began to be of any (landing in the (Jni- 
verfity, he thought he found it of great fer-^ 
vice to young men, at their firft coming, to 
be led into a right path ; and thereupon he 
had always endeavored, as far as it was in 
his power, to do that office for thofe who 
fell in his way. Such near relations had a 
right to claim it. 

At the latter end of 1756 he took his leave 
of a college life, and returned to his father's 
houfe : and about Chriftmas in that year, he 
undertook the Sunday morning preaching at 
St. Ann's Soho, for Dr. Squire, afterwards 
Biftiop of St. David's ; who had juft at that 

time 
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time been appointed CIcrc of the clofct to 
his prefent Majefty then prince of Wales a 
and who had afked Mr* Wray to recommend 
to him an affiftant, to fupply his place in that 
pulpit. Mr- Wray immediately thought of 
Mr* Wollafton ; and ftrongly advifed himt 
not to decline it : For, though he allowed 
that it was an arduous talk to begin at once 
to preach before fuch a congregation, aqiong 
whom at that time were three Biibops; he 
obligingly added, that it need not be feared ; 
and would be fuch an initiation, as would 
conftrain a young man to exert himfelf, and 
render every thing afterward eafy. 

In that ftation he continued till the be* 
ginning of the fummer 1 758 : When he mar- 
ried Mifs Althea Hyde, fifth daughter of John 
Hyde efq. of Chart erhoufe Square : And, 
put of delicacy, he declined officiating any 
longer at St. Ann's ; left it /hould hurt the 
feelings of a young Lady of that parifh, with 
whom a connetflion had been propofed two 
years before* 

In the courfe of that fummer, he was in- 
llitutcd to the Redory of Dengey in EfTex, 

on 
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on the prefentation of Simon Fan(hawe eiq. 
But, there being no houfe upon it, nor any 
one which could be hired, he continued in 
one he had taken at Richmond in Surrey ; 
near to his Father's fummer refidence, till af- 
ter the living of Eaft Dereham in Norfolk 
became vacant, of w^hich his Father had a few 
years before obtained the Advowfon. 

As foon as the Vicarage-houfe could be 
ready ; (which indeed was not til! the fpring 
of 1763, as he was obliged to rebiuld die 
greateft part of it) he removed to Eaft Dere- 
ham ; and continued there, only occalionally 
vifiting his Parents, till 1769 ; when, by the 
favour of Dr. Zadiary Pearce, Bifliop of Ro- 
chefter, he was collated to the Refliory of 
Chiflehiirft in Kent; which has ever fince 
been his principal Refidence. On that occa-^ 
Son the Vicarage of Eaft Dereham was ceded 
ef courfe; though the ReCtory, being an ap* 
proprkte Sinecure, was retained. 

At Chiflehurfthe felt himfelf comfortable: 
having a Parifh entirely to his mind; and 
within a few miles of his Father and Mother, 

who 
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who were growing infirm, and then fettled 
Vilely in Charterhoufc Square. 

Yet he had not been there two years, be- 
fore a matter was agitated, which much en- 
gaged his thoughts. And the part which he 
took in it, having been greatly mifunderftood, 
or fadly mifreprefented, it has appeared to 
hhn to defenrc to be Itated fairly by one who 
muft know beft his own defigns i that thofe 
who come after hira, or any who choofe to 
concern themfelves about it, may underftand 
the whole of what really was done. 

When he entered on the il;udy of Divinity, 
it never was his intention jiirare in verba 
magiftrii but to embrace Truth wherever he 
could find it, and to follow whitherfoever it 
fhould lead him* Before he took his degree, 
he read'd over the Articles he was to fign ; and 
not only the articles, but the Books of Ho- 
milies : and he felt fo well fatisfied with Bi- 
fliop Burnet's Expofition of the former, and 
the good intention of the latter, that he con- 
fcientioufly could fet his Name to them* 
For fome time after he was in Orders, he was 
ilri<aiy what people affeft to call Orthodox j 

almoit 
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almoft according to the higheft acceptatioQ 
of that term. Yet he then could» and be then 
did feel for others who were not fo orthodox 
as himfelf : and he therefore did not even then 
read the Athanafian Creed before any congre- 
gation : though, after mentioning his reafons 
for omitting it, he has always left it to his Cu-^ 
rates to ufe their own difcretion when they of-^ 
ficiated in his (lead. He was told, from high 
authority, that, to ufc the words of a great 
Prelate, " it is to be wiihed that we were well 
" rid of it •/* but he was aflured, that if a 
Clergyman thought it beft to neglefl: reading 
it ; the omiffion which could not be autho-* 
rized, might be connived at. For his part, 
whatever be the Doftrines of that Creed 
(founded as they appear therein to be, on an 
enigmatic confufion of ideas, and of language) 
the Damnatory Claufes, he always thought 
highly unfit to come from the mouth of a 
true difciple of Chrift. 

As he profecuted his Studies at Dereham, 
he began to 'waver on fome points of the 
received doftrine, which he had thought 
^Icar. But he again reconciled himfelf to 

the 
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the explanations given of them. Perhaps he 
was, more than he Ought, inclined fo to do. Foo 
having engaged in the Miniftry, and think- 
ing that he was doing good in it, he certainly 
was unwilling to let any unneceflary fcruplei 
turn him aiide, and render him incapable of 
continuing ufeful in that line. 

After he got to Chiflehurft, Queftions of 
that nature began to be debated openly. A 
Society aflembled at the Feathers Tavern, 
drew up a Petition which they prefented to 
the Houfe of Conmions, for the entire aboli- 
tion of Subfcription to any Articles of Faith 
whatfoever. Though refufed to be received 
by the majority in that Houfe, February 6, 
1772; yet the Debate upon it, gave rife 
to a great deal of talk among all ranks of 
men ; but more efpecially among the Cler- 
gy, and the Members of the two Univerfities. 
Mr. W, knowing his fentiments, which till 
that time he had kept within his own breaft, 
thought it his Duty then to explain himfelf 
to thofe to whom he held himfelf amenable; 
and waited on the Archbifhop, and the 
Bifhop of his Diocefe^ to declare his diiap- 
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probation of the eftabliftied mode of fubfcrip- 
tion, and his wi(h to fee that amended; but 
cxpreffing at the fame time, his difapproba- 
tion too, of the length to which the late 
Petition had extended, in which he there- 
fore had not joined; and of the manner in 
which redrefs had been defired in an eccle- 
iiaftical matter, without confulting their ec- 
clefiaftical fuperiors upon it, 
- In the beginning of the following Sum- 
mer, he was appointed to preach the Vifita- 
tion Sermon at Bromley in Kent, before Mr. 
Archdeacon Law: and he confidered that, as 
a fort of call upon him to declare his fenti- 
ments yet more openly. He did fo. But, 
though invited by fbme of the Clergy prefent, 
to make that difcourfe public; he, who never 
would diflemble his opinions, never was de- 
firous of obtruding them upon others; and 
faw no advantage that could accrue to the 
public, from his appearing in print. 

But before the clofe of the year, he was 
induced to think differently on that head. 
For, learning that the Petition to Parliament 
from the Feathers Tavern, was intended to be 
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renewed the enfuing Seffion ; and finding in 
the mean time, that very many of the Clergy, 
who were Uke himfelf unwitling to join with 
the Petitioners, wiflied to fee the affair of 
Subfcription taken up by the Bifhops them- 
felves, and reduced to fome lefs exception- 
able terms ; it occurred to him, and he was 
therein fupported by the advice of feveral 
very rcfpedable friends, that it might be of 
fcafonable fervice to the public, to fet on foot 
fome application from the Clergy to the Bench 
of Biihops, to defire them to undertake it. 
This thought gave rife to his Addrefs to the 
Clergy i which he published In November 
1772 ; fending a copy to each of the Bifliops, 
and difperfing them to eveiy part of the king- 
dom. 

One of the Bench, when he waited upon 
him with it j and to whom he was making an 
apology for not having confulted him before 
tkt publication, replied, ** You did right, not 
** to (hew it to any of us : It is then res in- 
*' tegra to us all/' ** I hope/' added he, 
** You do not infinuate that we are again ft 

an alteration in the forms of fubfcription; 
4 " for 
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•* for I aflurc you wc are mofl of Us for it i 
** all indeed excepting three or four j but they 
** are great ones/' Whom he meaned, he 
did not explain; and it did not become the 
Author to afk. Yet he thought he knew 
afterwards. 

The Archbifliop (Cornwallis; than whom 
there never was a more benevolent or lefs 
affuming Prelate) who had faid that " fome-» 
'* thing muft be done", feemed much to ap-^ 
prove of the fcheme. * And it was through 
his advice, that a fecond very large edition 
was printed; becaufe he wifhed that the Ad- 
drefs to the Clergy might be circulated yet 
more fiilly. 

Bifhop Pearce was as liberal in his fenti- 
ments concerning fubfcriptions, as any of 
his Brethren. But he had conceived an idea, 
that the Adt of Union with Scotland, had 
precluded all alterations. And he never 
could be convinced of the contrary; though 
the Church of Scotland had itfelf altered it& 
Formula of Subfcriptien, after that union. 
' Many others on the bench of Bifhops^ 
were pleafed to declare their approbationv 
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from the Clergy in various diftant parts, 
letters were received; whofe names, if 
known, would do honour to the Author. 
But, fince the fcheme proved abortive, it 
would not be right to make them public, 
any otherwife than they themfelves may have 
done it. 

The failure . was owing, partly to an un- 
lucky circumftance known only to the Author; 
and partly to the worldly wifdom of fome, to- 
gether with the want of it in him. 

A Meeting of a few refpedtable Clergy in 
or near London, was propofed to be held; 
to draw up the Form of an^ Addrefs to the 
Bifliops; which the Propofer had declared 
that he would not dictate. An intimation from 
the late Dr. Dodd, that he wifhed to be of 
that number, occafioned the meeting to be 
brought on fooner than was intended: in 
order to avoid a man, with whom the Author 
never chofe to have any connedion whatfo- 
cver; and who, he thought, would do no 
credit to the meeting. It was held in Ten- 
xiifon's Library. Dr. Yorke, then Dean of 
Lincoln; fince Biljiop of Ely, was in the 
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Chdr. Dr. Porteus, fince Bp. of Londoivj 
Dr* Percy, afterwards Bp. of Dromorc; Dr. 
Salter, Mafter of the Charterhoufc; Dr^ 
Owen, Chaplain to Bp. Barrington; and a 
few more, were prefcnt. The Author, not 
prefuming to take the lead; but, after hav- 
ing invited the Clergy, meaning to be led 
by them; did not bring forward any Form of 
Addrefs to the Bench. In that he has perhaps 
to blame himfelf for its mifcarriage. Had 
he produced one, he faw little reafon to doubt 
of it^ being ligned (very probably with fome 
little alteration) by the members prefent; who, 
profefling the greateft regard for the prefent 
Church Eftablilliment, declared their wifh to 
be, to have a revifal of the Articles ind Li- 
turgy, afld the Fonns of Subfcription(the very 
fame as the Author himfelf had declared): 
and who hoped to fet forward an applica-* 
tion to the Bench of Bifhops, for that pur- 
pofe. Had fuch a Form been then figncd, 
he had authority from feveral others in dif- 
ferent parts of the kingdom, to fet their Names 
to iu 

In another particular the Author fcems to 
4 have 
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have been to blame. Being aOced by the 
members prcfent, what the bench of Biihops 
thought upon the fubjed; and whether he 
fuppofed they would approve of fuch an 
application? he did not think it became 
him to difclofe, what had pafled in private 
converfation with themi and waved giving 
any decided anfwer* In confequence of that 
it was, that the members determined, that 
the Drs Yorke and Porteus, fhould wait on the 
Abp* of Canterbury; and communicate to 
him their wiHies and intentions; andconfult 
his Grace on the propriety of the meafure. 

They did fo, on a day appointed by the 
Archbilhop, a little before Chriftmas; who 
replied, '* That he would lay their wiihes be- 
** fore his brethren, as foon after the holi- 
** days as there fhould be a fufficient number 
** in town : and in the mean time, he de- 
*' fired, that the matter might await their 
'* determination/' His Grace then alked, 
** Whether many of the Clergy in different 
** parts of the kiogdom were apprifed of their 
** requclt ; and concurred with them in it ?" 
And, upon receiving an anfwer in the affirma- 
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tive, he added, " That he took it for granted 
** there were many of the fame opinion ; 
** and that this application would fuffice for 
" the prefent." 

When the iffue of the meeting in Tenni- 
fon's Library was reported the next; morning 
to one of the Bench, he feemed much cha* 
gritied; and faid to the Author, " Then there 
*' is an end of the matter. This deputation 
•* will defeat your fcheme. A perfon may 
** like to have an application made to him^ 
" and may not objedt to its being in ftrong 
" terms; but he cannot afk for it.'* " Though 
" you was unwilling to fay that the Bifhops 
" approve of your plan ; you might have 
** faid, that you had good reafon to think they 
'* do not difapprove/' 

His Lordfliip's words were but too true. 
The Archbifhop intended, as it was intimated, 
to get ^ meeting of the Bifliops at Lambeth j 
to confult together upon the affair : But his 
benign intentions were overruled, by thofe 
few who fet their faces againft: the plan. He 
was perfuaded to a(k opinions finglyr and 
finding fome few very ftrenuous opponents 
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(among whom was one great Bifliop, who 
had had the pamphlet above a fortnight on 
his table ; and when prefled, was forced to 
acknowledge that he had never read'd it, 
though he had argued vehemently againft 
it) ; while others were fhy of venturing to 
fpeak out freely for it ; the matter went no 
farther. Without any meeting of the Bifliops 
at all, an intimation was fent, that the pro- 
pofed application to them would not be ac- 
ceptable ; fince " it was neither prudent nor 
fafe to do any thing/' 

There the whole dropped to the ground ; 
and never was refumed. The Author wrote 
immediately to all thofe, from whom he had 
received letters of requeft that their names 
might be added to the addrefs, to infornri 
them of its failure: and he then configned 
their letters to the flames; that nothing might 
appear againfl: them through his means. 
After having thus publicly, and he thought 
refpeftfuUy, borne his teftimony to the Pro- 
priety, and what he efteemed the Neceflity 
of a Revifal of the Forms of Subfcription in 
the Church of England ; he then fet himfelf 
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down, with a confcioufiiefs of the integrity 
of his heart ; which, fcpmipg fubterfiige^ 
could thenceforward fit at eafe after fo full 
and public an avowal of his jfentiments. 

The propofcd application to the bench of 
Bifliops, put-by the Clerical Petition to Par-% 
liament, which it had bpcn the intention to 
renew in that Sedion. But, a Petition froqi 
the Diflenting Miniftcrs, to be rc^eafed from 
fubfcription to moil pf the Articles of thd 
Church of England ; which had been re-^ 
ceived by the Houfe of Commons, and pafTed 
as a Bill in 1772 ; and had afterwards been 
thrown out by the Lords; <?yery Bifliop in 
the houfe voting againft it (mifled by one^ 
who had declared at a meeting at Lambeth, 
that he hoped they would all oppofe it, and 
whofe overbearing temper diey were each of 
th?m unwilling tp provoke by any cxpref- 
fions of a difference of fentiment 1 who yet 
deferted them by abfenting himfelf on the 
day when it was known tp come on) wa» 
renewed again in 17735 and again thrown 
out by the Lords ; one Biihop alone giving 
his vpice for it. This kept up the jfubjeft in 

the 
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the minds of all ranks of men ; and occa^ 
fioned frequent dircuirions, in private conver- 
lations and in print, during that whole year. 
Though nothing was done in a public way, 
either for the relief of the Clergy or the Dif- 
fenters, during that interval ; yet thofe dif- 
cuflions which took place, prepared the way 
for fome degree of eafe to both > in which 
the Author of the Addrcfs to the Clergy had 
fome iliare. 

The Debates on the Clerical Petition laid 
open the glaring impropriety of requiring 
fubfcription from the DifTenters : which, the 
more it was canvafled, became the more 
clearly manifeft to every one. The Author, 
being at that time in the habit of converllng 
upon the fubjeft with various ranks and 
orders of men, foon found that the defenfe 
made by the greateft advocates for retaining 
the Clerical Subfcriptions, pleaded more and 
more ftrongly for the exempting of the Dif- 
fenters from it : and that the Lords Manf* 
field and Camden were then become pub* 
licly their advocates ; while the greater part 
of the bench of Bilhops, were now afhamed 
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of having been mifled by a falfe Brother 
into oppofing them. Perceiving this, he 
did for the Diflenters what he knew he 
fhould wifh to have done for him, had he 
been in their cafe ; and gave intimation to 
fome leaders in the Diflenters committee, that 
if they renewed their application in moderate 
terms, they might expert to fucceed. Though 
it was delayed through fome differences a-, 
mong themfelves, the ifllie proved him to be 
in the right. 

The fame converfations during the courfe 
of that year, led him to the thought, that a 
publication of the effed: of thefe debates 
upon men's minds, might he of eflqntial fer- 
vice to the peace of tender confcienccs ; whe- 
ther any alteration in the mode of Subfcrip- 
tion were made by any adl of the legiflature, or 
not. This gave rife to a Pamphlet, publifhed 
at firft under the title of Conjiderations on the 
State of Subjcription to the Articles and Liturgy , 
of the Church of England towards the clofe of the. 
year 1773 : a Copy of which was put into the 
hand of every member of each Houfe of Par- 
liament, on the opening of the Seflion 1774* 

The 
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The title was foon altered to I'be State of 
£ubfcription to^ &c. to diftinguifh it from one, 
publiflied about the fame time at Cambridge, 
entitled, Confiderations on the Propriety of re^ 
quiring SuS/cription, &c. by the then Bifhop 
pf Carlifle. 

In this Pamphlet, which Mr. W. pubhfhed 
under the fignature of a Confiftent Proteftant ; 
after tracing the origin of fubfcription to 
Articles of Faith in general, and our own in 
particular ; what attempts had been made at 
various intervals to foften the Terms, or to 
releafe people entirely from any fpecific de- 
claration upon fome fpeculative points con- 
tained in them; and what had been urged 
more fully of late, from various orders and 
defcriptions of men, both within and without 
the pale of our eftabliflied Church; he gives 
a firing of refinements on the different man- 
ner in which fubfcription is underftood by 
different Defenders of it. Various indeed they 
arc : and contradictory to each other. Yet 
is there no one among them all, but what 
the Author himfelf had heard, or feen in writ- 
ing, from fome of the warmeft advocates for 

the 
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the continuance of fubfcription in the then 
Form: and indeed for the moft part, from 
thofe who had oppofed his former fchemc. 

The Conclufion to be drawn from it was, 
and indeed it was the defign of the publica- 
tion to make known, that, however unfeeling 
fome ftifF Divines and high-church Laity had 
ihewnthemfelves, in oppofing all applicatiom 
for relief, their own interpretations of fub- 
fcription had given it. Thofe who could not 
confcientioufly fet their Jxands to what they 
did not fully and literally acknowledge to be 
true, wiftied ^d petitioned to be releafed 
from fuch a burthen ; or to have the terms 
foftened. Yet the Defenfe which thefe rigid 
ones had fet up, was fo compleat a departure 
from the original avowed intent of fubfcrip^ 
tion, that it had ceafed tlirough their inter-^ 
pretation to be any declaration of a maa^^s 
opinion at all. Subfcription had indeed pro^ 
feffed to be, ** for the avoiding of diverfity 
^* of opinions :" but thefe over-warm advo- 
cates for it, had declared^ that a latitude of in- 
terpretation muft be allowed; and indeed, 
ihey affirmeci, had almoft from the firll been 

allowed. 
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allowed^ in the underftanding of the Articles 
and the Subfcription to them. The Bifhop 
is to fee them fubfcribed by each perfon, be- 
fore he receives any ecclefiaftical appoint- 
ment at his Lprdfhip's hands: He is to recon^ 
cile that to his conlfcience as he may. But, 
by thefe interpretations, the difficulty was 
removed. By the authority of the inojl Or-- 
tbodox it was declared; that the Bifliop himfelf 
did not look upon it, neither was it to be 
looked upon, as any avowal of a man's fpe-. 
cific opinion one way or another. Shameful as 
this is, and difgraceful to the Church ; yet is 
this the ground upon which Subfcription to 
her Articles has flood ever fmce ; and feems 
lii^ely to continue. And fo that Pamphlet 
ftated it. But furely the Blame and the Dif- 
grace muft lie ; not on thofe, who peaceably 
endeavored to obtain an amendment, by z 
refpedtful application to the Bifhops them- 
felves to propofe it in the way they (houl4 
judge moft proper; but on thofe, who fo 
unfeelingly and fo ungeneroufly oppofed it, 
at a time when it mi|;ht have been done with 

The 
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* The TimeSi not long after this, became very 
different. And then perhaps a ftrong Re- 
monftrance from a large Body, might have 
demanded attention. But the Author of the 
Addrefs to the Clergy, never chofe to Jbrce, 
what was refufed to be granted to him on 
peaceable terms. He was urged to the at- 
tempt by One, who told him thofe were the 
feafons for carrying a point : and, that if a 
man fcrupled to make ufe of fuch an ad- 
vantage, he muft never hope to fucceed. 
Yet was that method of procedure, not fuited 
to the Author's difpofition. Neither was it, 
what the Perfon who prefied it then, would 
himfelf have liked when he was afterward 
'High in Office. 

This Pamphlet was immediately followed 
by another; entitled, S^ueries relating to the 
Book of Common Prayer with prepojed amende 
ments : the occafion of which was explained 
in the introdudion. When the Author of the 
Addrefs to the Clergy, propofed a revifion o£ 
the Articles and Liturgy; fome affedted to ob- 
jedl:, that no particulars were fpecified ; that 
he ought to have pointed out fuch parts as 
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appeared to him objectionable, which might 
then have been taken into confideration ; but 
that fuch a vague requeft, could tend to no 
good. A ftale trick : the conftant refort of 
mean fpirits, when they do not intend to pay 
attention to what is defired. But, to preclude 
all reafonable objedlion, the Author no fooner 
felt himfelf quite clear from thofe who kindly 
had connefted themfelves with him in the 
application to the Bifhops, than he committed 
his thoughts to paper : ftating them in the 
form of Queries, for feparate and almofl: de- 
tached confideration ; as moll refpedful from 
a private perfon to the public. , 

Among them, many things were propofed 
as Queftions to be confidered, which do not 
oflFend him in the leaft ; but which he thought 
might be fpared, or at leaft might be foftened, 
for the fatisfadlion of others. One Idea he 
ventured to fuggeft ; which he believes was 
new, and he fears gave difpleafure at the 
time ; the impropriety of reciting any Creed 
at all in a place of public worihip during the 
time of divine fervice. To that^ many per- 
fons have fince acceded, who did not at th? 
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firft. But he muft confcfs> that he has con-* 
tinued of the fame opinion : That, howcvcf 
proper a Creed may be on certain occafions^ 
to which he means not to objedl ; he fees no 
advantage^ but manifefl difadvantage to the 
caufe of true Chriftianity, in making any one, 
however gencnal be its terms, a part of Com** 
mon Prayer : more efpccially ih having three 
Creeds, and one of them fo very objectionable 
in fome expreffions, as that called the Atha* 
nafian* 

Thefe Queries were unnoticed, as it Wd4 
cxpedted they would, by thofe in authority} 
though addreffed to them, and prefented to 
them. But the Author had the fatisfaftion of 
hearing them commended by many whofe 
opinions he valued, even before- he acknow- 
ledged them to have come from his pen : and 
he has had that fatisfadlion many times fince, 
from perfons to whom he is a ftranger. 

For fome months indeed, he was unwflling 
to be known as the parent of either of theie 
two publications, after he would otherwife 
have divulged it ; left the connexion he had 
Viith Dr. Yorke then Dean of Lincoln, fliould 

be 



be any hindrance to his advancement to the 
Sec of St. Davids, to which he wxts deftined, 
but which for a long time was delayed. When 
appointed by him to preach the Confecration 
Sermon, he defired to decline it ; and begged 
of the Bifhop to reconfider the matter, and 
to confult hift friends : becaufe, though he was 
fenfible of the honour done him, and heartily 
thanked his LordQiip, he ^iifhed and advifed 
him to think of one not fo marked as Mr. W. 
He prepared a Difcourfe, which he trufted 
would have given no ofFenfe, though it muft 
be treading on tender ground : but, on the 
whole, he was not difpleafed when he was 
releafed from it. 

A little before that time, the then Bifliop 
of Wincheftcr ; who, from his former ftatiori 
as Preceptor, was in the habit of much con- 
verfation with His Majefty ; told the Author, 
that *' Inquiry had been made concerning 
^* him, in confequence of his Addrefs to the 
** Clergy.'* And the Bi£hop added, feemingly 
from himfelf, that *^ he hoped on the difap« 
♦* pointment of his fcheme for obtaining re* 
^ lief, he would not fecede from the Church/' 

This 
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This he urged, with greater force than really 
was neceffary in refped: of Mr. W. againfl 
fuch a meafure. To that, he received an ex- 
plicit anfwer immediately. But, that there 
might be no miftake in words fpoken, as foon 
as Mr. W. returned home, he wrote a letter to 
his Lordfliip ; explaining fully and freely his 
view in the publication of the Addrefs ; to- 
gether with his fentiments on Subfcription. 
Therein he declared, " That while all par- 
" ties underftood each other, he could acquit 
" himfelf of deceit in evading the literal and 
" moft obvious meaning of words. That, 
*' with regard to his Fundtion ; he had fairly 
" and bona fide entered into the Miniftry,and 
" folemnly pledged himfelf to do his beft in 
** it : and till it ftiould appear clearly, that he 
" ought no longer to continue in it, he 
^* thought himfelf bound not to quit it«* 
The letter was intended to be fhewn to his 
Majefty, if the Bifliop faw proper. And if 
is apprehended that it was. Its contents 
certainly were communicated : the Biftiop in- 
forming the writer foon after, that he was 
rectus in curia. 

From 
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Prom' that time all hope of feeing any 
amendment in our Formularies has ceafed : 
and with it all endeavors on the part of Mr. 
WoUafton, though repeatedly urged to it by 
the inconfiderate. Indeed^ notwithftanding 
he cannot but continue firm to the Caufe of 
Truth; and cannot but wi(h inoft earneftly, 
as he has erer done in his heart, that the 
very fhadow or fufpicion of diflimulation, 
might be removed from the Clergy; the Times 
have been fuch, that He not only has ceafed 
to move for any alteration, but has difcou- 
raged and \\rould ftrongly diffuade any at- 
tempts towards it. He trufts, with mojl full and 
ajfured confidence^ that true Christianity 
will in the end prevail over all oppofition. But 
he knows that man muft wait, till the Al- • 
mighty Ruler of us all, judges that men 
are properly difpofed to receive it. When 
that ihall be, is yet in the womb of 
time. Perhaps, not many generations dif- 
tant : For he has lived to fcctde beginnings 
of a VERY GREAT CHANGE Working in the 
world. A few years more, may cahn the 
blafpheming and ferocious fpirit of the. firft 
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movers ; who are moft clearly mere injlru-* 
mentSy in the hand of the God whom they 
dsny, for purging mankind of their errors, and 
forwarding the wife defigns of His providence. 
Then will all parties be brought to a more 
firm acknowledgement of the Truth; and 
fucceeding generations will feeGWfpring up^ 
out of the prefent accumulation of Evil. Pro- 
phecies feem to point that way. 

Yet though nothing was done by Mr* 
W. which ought to give ofFenfe to reafonablc 
men, he did not efcape ill-natured afperfions. 
Thefev/ftridures on his Addrefs to the Clergy, 
he fuffered to die in filence the death they 
deferved. His venturing to propofe an altera- 
tion in the terms of fubfcription, was inter- 
preted as if he difbelieved all the Articles^ 
His propofmg to concede in fome points tq 
the wiflies of thofe, who could not recon- 
cile themfelves to every part of our Liturgy y 
was reprefented as if he himfelf wanted to 
expunge the Whole, He was told that ** he 
had gone too far/' The Orthodox called him 
Socinian ; as they now aiFe6t to denominate 
every one who dares to differ from them in 

any 
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any one particular, whatever way It chance 
to be. Thofe who allow themfelves to be 
Socinian; (which they nowaffeftto call Uni- 
tarian, as if none were Unitarians but they) 
began to reckon him as almoft one of their 
own number. Pamphlets, and even Books, 
were fent to him from the one, to bring him 
back to the acknowledgement of the Athana- 
fian Doftrine; from the other, to call him 
oflF from it- He read'd them all : And he 
read'd them all with care, and diverted as 
far as he could from prejudice ; being deter- 
mined, as he had always been, to follow 
whitherfoever Truth fhould lead/ But, while 
he guarded himfelf againft an obftinate ad- 
haerence to an opinion he had formed; he 
thought it neceflary to be equally on his 
guard againft too hafty a change. A Dig- 
nitary, high in rank in the Church of York, 
he underftands it was, fent him a book pub- 
li(hed under his aufpices ; by which it has 
been faid, that Mr. W. was reclaimed from 
Socinianifin. Had that been fp, Mr. W. 
readily would have acknowledged it. But 
the truth is ; no one ever was far^Jier from 
Dz the 
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the leading Charadtcriftic of Socinianifm, than 
he has been in every pan of his life. For, 
thougk a large fet, nine folio volumes, of the 
Fratres Poloni, w^ere given to him by one 
of that perfuafion ; he muft confefs that he 
never could think of wading through them. 
He was always willing to hear and to con- 
fider what any one could fay on either fide 
of any queftion; and thereupon moft in- 
clined to look into fuch Authors as weirs 
of an opLiion contrary to his own : but the 
little that he has dipped into any of thofe 
volumes, while fufficient to prove to him 
the fincerity of the writers, did not fo far 
Hiake him haefitate, as to think it neceflary 
to wafle his time in diving deeper. What 
he has heard in converfation, or read'd in 
the writings of Prieftley, (whofe parts and 
learning he admires, but whofe injudicious, 
vehenience he laments) and of Lindfey (whofe 
confcientious condudl he reveres) he thought 
fufBcient, to give him an infight into the 
main force of what can be urged on that fide : 
but far fhort were they, of bringing him to 
accede to that opinion ; or in any degree to 
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Jean that way. He ever did think, the Atha- 
naiians the Arians and the Socinians equally 
fincereCHRigTiANs: zndi all equally to biame^ 
for denying that appellation to each other. 
From that Opinion he will not eafily be 
driven. To adopt entirely the interpretations 
of either, he does not fuppofe he ever fhalL 
But, whatever his own fentiments have been 
on thofc matters, or whatever they may be, 
he has been moft fully perfuaded, that he 
ought not to call himfelf a Chriftian, if he 
denies to others that liberty of underftandin^ 
and interpreting the holy fcriptures for thcm-» 
felves, which he claims on his part. TJiis 
he has always publicly maintained j and al- 
ways muft maintain. He fincerely wilhcs 
that others would do fo tpo. 

This led him into taking the part he did 
in behalf of the Diflentcrs, on a matter of 
confciencey in 1774. But when, fomc years, 
after, they applied for a repeal of the Corpora* 
tion and Teft Ads, the Cafe feemed to him 
widely different. Mr. W. was afked by fomc 
of the Bifhops, as well as others, what he 
thought on that head. He docs not pre- 
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fume to flatter himfelf, that his opii>ion 
could be confidered as of any importance to 
the public decifion; but fuppofes it might be 
aflccd, by way of collecting the fenfe of vari-^ 
ous orders of men; or perhaps with a thought 
that he might poflibly have had fome know- 
ledge of the Diflenter s intentions. 

To that, he conftantly and Invariably .re- 

** plied ; " Th^t he confidered this, merely as 

'' a political quefiion ; in which he himfelf 

^* prefumed not to give an opinion. He was 

•^* clear, and had always declared, that, in 

.** refpeft of a man's religious fentiments, the 

" State had no bufinefs, nor indeed any right, 

*' to interfere ; unlefs he made that a plea 

/* for difturbing the Community. So far as 

" he invaded the peace of others, he muft 

" be refponfible to the Civil Magiftrate, 

** and liable to be reftrained by him. But 

" in refped of Civil Offices, Mr. W. pre- 

." tended not to judge; whether thofe who 

** are not of the eftabliflied religion, ought 

^* or ought not to be admitted into them. 

" He always wifhed the Teft itfelf were 

** diiferent from what it is. And he really 

'* had 
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*' had his doubts; whether the reftraining 
'' of the Proteftant Diflenters from fuch Of- 
^ fices, were politic ; according to the politics 
*' of thofe who wifh all to be of one perfua- 
" fion ; inafmuch as it ferved to keep up a 
** diftindtion between them and the Church - 
" men, who would before that time have 
** coalefced, if they had been left to them- 
" felves. 

For his part he muft confefs, he cannot 
wi(h thofe diftinftions entirely to ceafe. 
Though a true and firm friend, to the cccle- 
fiaftical as well as the civil Conftitutxon of this 
kingdom ; he is clearly of opinion, that, con- 
fidering the frailties and im perfections of men, 
fome differences among us in our religious 
and political fentiments, are of effential fer- 
vice, in keeping religion and politics on a 
right footing; by obliging all parties to be 
on their guard. It is little enough that any 
of us do attend to our duty with thefe watches 
over us : ftiU lefs Ihould we be inclined to 
do things properly, if all the checques of op- 
pofition were-reipoved* 
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As to the late appliqations for th? fepeal of 
the Corporation and Teft Afts, Mr. W. muft 
add ; that he has confidered them as trials of 
political llrength, rather than as arifing from 
any religious or confcientious motive what- 
foever. Among the Diflenters, as anipng all 
ranks and defcriptions of men, the^e are the' 
good and the bad, the pc^tceable and the dif-i 
fatisfied :. and in every community, the tur- 
bulent are thofe who take the lead. It is far 
from certain, that the peaceable among theni 
have really any defire that it (hould be grant- 
ed : nay, many of the other defcription would 
be difappointed of their aim, if it were ; be- 
caufe their wi(h is, to raife a clamour : And 
they all know the Diflenting Intereft woul4 
in a few years be annihilated if once thofe 
diftinftions were at an end. Yet in the pre- 
fent ftate of things, that vvhich might, and 
which perhaps ought to h^tve been granted 
unafked, or to have been ceded to a modeft 
requeft from the peaceable ; he thinks cer- 
tainly ought not to be given up, to the threats 
and arrogant demands of the turbulent. The 
vehemence of one or two Leaders, has hurt 

the 
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the Difffenting Intereft much^ in the opmiou 
of many a by-ftander. Mr. W, who hQnp^rtip 
the integrity of the Body in general, ha$ 
been forely vexed at the indifcreet conduft 
of ibme. 

In the fpring of 1777 he was collated by 
Dr. Yorke then Bifliop of St. Davids, to the 
Precentorfhip in that Cathedral. Nothing 
pafled by way of animadverfion upon that 
promotion, which ever came to his ears. But 
two years after that, when he was prefented 
to the United Parifhes of St. Vedaft Forfter 
and St. Michael le Quern London, by the 
Dean and Chapter of St. Paul's, at the nomi-^ 
nation of Dr. Greene then Bifhop of Lincoln, 
he was not fo happy. The difappointed 
Curate of that Church, who had been recom- 
mended to the Chapter for that Re6tory ; to- 
gether with certain of the Minor Canons of 
the Cathedral, difappointed on their parts too; 
were generally fuppofed to be the perfbns 
concerned in mifreprefenting his actions, not 
only in private, but in the public papers *. 

Be 

* Scorning duplicity at all times; and at all times hurt at the 
thought of a Clergyman, at his firft entrance upon a Cure, beings 
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Be that fuppofition trae or falfe : They nei- 
ther of them received one word of animad- 

verfion 

to interrupt Divine Service by Forms of Law ; though he had 
fo publicly exonerated his confcicnce from any fhadow of fub- 
terfuge in his fubfcriptions and declarations; he thought it 
became hm to explain to the congregation, the reafon for what 
he was then to read before them, and the authority by which 
that was required. This he did in the following words. 

** Brethren. It feems necef&ry that I fhould now interrupt 
** your devotion^ while I comply with certain Forms which 
•* are appointed to be gone through during the time of divine 
** fervice foon after our firfl: entrance upon a Parochial Charge; 
^ which, diough Forms of Law, and foreign to Devotion^ 
*^ muft not be omitted while the laws of cnx country are fup<> 
** pofed to require our compliance. 

** The firft is a very old Form, of above 200 years fending : 
** whereby it is underilood that the Articles ikid to be agreed 
** upon in Convocation in the year 1 562, commonly called the 
"39 Articles, are to be read'd in your prefence: and for 
** which accordingly I muft in the firft place beg your Pa» 
*• tience." 

After reading them, He then added. 

" Thefe are all the 39 Articles faid to be agreed upon in 
" Convocation in the year 1562 : of which it was ordered, by 
" an Aft of the year 1 57 1, that fuch only as concern the Con- 
** fefBon of the true Faith, and the Doftrine of the Sacra- 
*' ments, ftwuki be read'd in the Church whereof we hare the 
" Cure, in the time of Common Prayer there. But as it has 
*** never been fpecified, by any A6t whatfoever, which of the 
^ 39 Articles were intended by that defcription, it has been 

" cuftoipiary 
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verfion from bim. The latter were repri-r 
juanded by the Members of the Chapter, for 

the 

^* cuilonuuy to rcjjd them all. This I have therefore done 
** accordingly; of wMch you have been witnefles: And now^ 
'* in obedience to that Law, 1 declare my unfeigned aflent 
^* thereunto. 

" The next Law is one of a Century later, commonly called 
?* the ASt of Uniformity of K. Cha. II. 1661 : which requires, 
^* that after reading the Morning and Evening Prayers ap- 
*' pcunted to be read'd by and according to the Book of Com- 
** mon Prayer 5 of my having done which you now have been 
^ witnefles; I declare my unfeigned affent and conient to the 
f^ Uie of all things thereki contained and prefcribed : And that 
** I make that Dedamtion in thefe words following which I do 
** accordin^y make ufe of for tliat purpofe and no other. I 
^ Francis WoUafton do hereby declare my unfeigned aflent 
^ and conient to all and every thing contained and prefoibed 
*' in and by the £ook entitled the Book of Conuiion Prayer 
** &C 

*' Of my doing this alfo, you now are witneflb. 

^* But the fame Law enjoins likewife, in a following claufe 
** which is a little altered by a fubfequent Statute, that not* 
^ withilanding this Declaration I have now made in a pre- 
" fcribed Form of Words, I fhould read before you a Decla- 
^ raticm made before the Vicar General of the Lord Archbiihop 
^ dF Canterbury, to much the fame effe6i, though in a different 
** Form of Words ; of which this Paper is a certificate.** 

The Declaration, and the Certificate thereof, were then 
read'd : after which He added.. 

« Thit 
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the illiberality of their condud. The formw 
could receive no rebuke, excepting from his 

own 

'' This being done, the fame Lav is generally underflood 
*^ to require, that I ihould declare the fame again m Your 
^^ prefence : And therefore, I do declare that I will conform to 
•* the Liturgy of the Church of England as it is now by law 
" eftabliflied: Which furely, every Minifter qf the eftablifhed 
*' Church muft be ready to conform unto ; and leady to de>- 
^f clane the fame upon every occafion ; though the repeating 
** of Declaration upon Declaration he muft efteem unnecef- 
^* fary : and the interrupting of Divine Service for thefc pur- 
f^ pofes, what nothing but the pofitive commands of certain 
*^ Laws, made while the minds of men were warm with civH 
•* difiurbances, yet ftill in force, can juftify." 

** However, of my compliance Ybu now are witnefles: And 
^ therefore, having gone through thofe Forms of Law, let us 
^^ return to, what is more becoming this place, and my fbtion 
" among you, and refume our Devotions to Almighty God ; 
*' afking His pardon for this interruption, and offering up to 
** Him the concluding Prayer for this day*s fervice." 

This was reprrfented, in a very illiberal letter in one of the 
news papers (manifeftly (hewing itfelf to be drawn up by a 
perfon conne^dwith some of the Minor Canons of St. Pauls) 
as if he had faid, that, *' the bufinefs he was then engaged In, 
^* was both ridiculous and unneceflary ; and that he begged 
** pardon of his hearers for being guilty of it ; And that nothings 
** but the prefcription of the Church could impel him to it.'* 
Had he run through the Ceremony in the ufual way, the 6mc 
pcrfons would moft undoubtedly have accuf^ him of in^^ 
fincerijy. 

It 
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b^Vn confciencc, when he WMTconvifted of 
fowing the feeds of diffention between the 
newRedor and his Pari{hioners,by a mis-ftatc- 
ment at the time when he meaned to relin- 
quiih the Curacy ; pretending it as a grievance 
that he was to be difmifled ; when in reality 
it was made clear to the leading Members of 
the Parifli, that he had underhand engaged 
himfelf to another more lucrative Cure (which 
he certainly had a right to do moft openly) 
after he was aflured, not only in words but in 
writing, that he might have continued at St. 
Vedafts. 

That he quitted it, was very loon found to 
be greatly to the fatisfadion of Mr. W.: bc- 
caufe it made an opening for Mr. Prince to Wfe 
recDmmendf^d to him by one of the Church- 
wardens ; than whom he could not have had 
an Affiftant more compleatly to his mind, and * 
he believes to that of the Parifhioners in ge- 
lt is very poffible that fome may think he was indifcrect, in 
adding any words from himfelf: yet it appeared to him to be 
hut proper^ in his cafe. He might judge wrotig: for he is 
not exempt from error. But it certainly did not deferve the 
rancour with which he has been purfued, in confecjuence of 
&ch an indifcretion; if ah indifcretion It was. 

neral; 
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lieral 5 aiid whom he was forry to lofe, when^ 
after ten years diligent attention to the Pa- 
rifhes, he could not but bear due teftimony to 
his merit, on his being propofed for the 
Chaplaincy of the Magdalen Hofpital ; to 
which he has indeed proved himfelf a Trea- 
fure. 

It fo happened that the latfe Curate's coming 
to Chiflehurft, finally to fettle the affair of 
the Curacy, whether he chofe to continue it 
or not, firft gave-rife to a Matter v^ich has 
occafioned much talk ; and which has not been 
without its confequences. On mention being 
made concerning the Society for promoting 
Chrijiian Kno^vledge^ to whofe late fecretary^ 
th# curate was allied by marriage ; he offered, 
and thereupon was authorized, to propofe Mr. 
W. as a member. He did fo. But, though he 
ieldom failed in his attendance at their meet» 
ings, he was abfent on Tuefday Sept. 7^ 1779, 
the particular day when the £le£tion came 
on. He was informed of the event diredtly. 
But it was not till four days after, he wrote a 
letter, exprefling ** great concern at being to 
*' notify to Mr. W. his having been rejedled 
^^ by every Member prefent; who feemed 
4 •' afliamed 
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**^ aftiamed of what they had done, by having 
** ordered that no entry fhould be made of 
" it on their minutes ; but whofe names he 
^* would tranfmit to him, if defired, at a 
** future opportunity/' 

Mr. W. by the return of the poll, defired, 
** that none of the names might be fent to 
" him; left he fhould be led thereby into 
entertaining an unfavourable idea of any 
particular perfons; which he fhould not 
if they were unknown. He lamented 
** that a Society profeffing to be Chriftian, 
** and for the promoting of Chriftianity, fhould 
** rejed a perfon willing to contribute his Mite 
'* to their good defigns, for no reafon he could 
** conceive, but becaufe he had exprefled a 
** wifti to fee Chriftian Charity exercifed to- 
** wards thofe who differ from us : But he 
** begged, that if he deferved fuch a fligma 
" from the Society, they would not fcruple to 
^^ enter dt fairly on their minutes." He did 
not mean the letter for them; but for hi$ 
curate. However, in order to prove that He 
was in Chriftian Charity with the Society, he 
inclofed a draught for jC*20 ; which he de- 
fired 
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fired might be prefented to their TrCafurer at 
their next meeting, as a teftimony of his good 
will towards them. 

In what colours Mr. W, had been repre- 
fented to them, fo as to occafion his rejediori, 
he knew iiot. Biit he trufted that this con- 
duit: in him, could gire no ofFenfe to the So- 
ciety at large ; however it might touch the 
confciences of fome. He meaned tiem no harm ; 
He wifhed their refipifcence. To his aftonifh- 
thentj the money itfclf was rejed:ed by the 
Board. And what would have been accepted by 
them with thanks, and probably with exulta- 
tion from the moil reprobate libertine, it was 
.not thought fit to receive from him. 

Thefe are the naked Fads. 

The return he made to this behaviour^ waSr 
to let the whole remain in filencc. And at 
laft it was through fome of them, that it ever 
came forth, and he was obliged to explain the 
Matter, Till Ms name appeared in the public 
papers, he difregarded all alluiions to the af- 
fair ; and never once mentioned it himfclf to 
any one. When it was made public, he dif- 
dained to inquire after the Authors of the 

paragraphs ; 
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paragraphs ; or to make any reply whatfoever, 
or any remarks upon them ; but only fhewed 
to fuch of the Biftiops, and moft refpedable 
members of the fociety, as well as others who 
afkec^m concerning it, the very letters which 
had pafied on the occafion. 

Here it might be imagined that malice had 
vented its fpleen. But it was found to be 
otherwife. In a converfation two years after, 
with Abp. Cornwallis, concerning the Society 
for the Propagation of the Gofpel, his Grace 
offered to propofe Mr. W, as a member. To 
that he replied, " that he would very chear- 
** fully contribute to the purpofes of that fo- 
^ ciety ; and fhould be proud of his Grace's 
" recommendation: but he thought it in- 
♦^ cumbent on him, previoufly to let his Grace 
^* know what had pafled at the other Society i 
** and, if he wifhed it, to fhew him the letters.** 
Mr. W. was however propofed. But before 
the day of ballot, the Secretary of that Corpora- 
tion called upon him by the Archbifhop's order; 
to let him know, " that an anonymous letter 
^* had been received at Lambeth, faying, that 
'* Mr. W. would be reje^ed ; and ^^erefore 
E '' his 
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*' his Grace defired to know, whether he 
" wiflied his name to be withdrawn.^' He 
waited on the Archbifliop the next morning ; 
and told him, " That he fhould be much vexed 
" that any one honored with his Grace's 
" countenance, fliould be refufed admiffion as. 
** a member : otherwife, that he was himfelf 
" indifferent about it. He was very certain 
" tliat he had never done any thing to deferve 
" fuch treatment from any perfon whatfo- 
" ever ; and therefore had confidered his re- 
*' jcdion at the other fociety, as refledling 
" greater difgrace upon them, than upon him- 
'' felf/' The Archbifhopfaid," He thought fo 
** too: but it had appeared to him proper to 
" apprife Mr. W, of the letter he had re- 
" ceived ; though, fo far as related to him- 
" felf, he (hould not regard it ; and he cer- 
** tainly would not withdraw the name un- 
" lefs Mr. W. defired it." The name was not 
withdrawn. The Archbifliop propofed it in re- 
gular courfe, at the third monthly meeting of 
the Board. The ballot was taken. One ne- 
gative was found on opening the box. But, 
as it is always the cuftom on fuch an event, to 

repeat 
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repeat the ballot; left one fingle negative, 
which would decide the eled:ion, ftiould have 
been put in by miftake -, on taking it a fe- 
cond time, the votes were all in the affirm- 
ative. Mr. W. was admitted at a fubfequent 
Meeting. 

Upon thefe fadts each perfon will put fuch 
a conftrudion as he judges right: Mr. W. 
thought himfelf juftified in afcribing the ano- 
nymous letter, to thofe who had been moft 
aftive in the flight pafled upon him by the 
Society for promoting Chriftian Knowledge. 
Indeed that feemed to be fully confirmed 
feven years after; by a fimilar mifreprefenta- 
tion of his reading-in at St. Vedaft's, revived, 
and officioufly communicated from them to his 
Grace's fuccefTor; inftead of feizing an op- 
portunity, which with Mr. W's confent was 
afforded them by the Bifhop of Ely, of re- 
trieving the charadler of a Chriftian Society, 
by fhewing Chriftian forgivenefs towards a 
Brother ; whom indeed they once, nine years 
before, had fuppofed to be in fault ; bat who 
yet had never done any one thing fince that 
time to which the moft ccnforious could ob- 
E 2 jcdtj 
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jed; and whofe only ofFenfe towards them 
had ever been, the offering to open his purfe, 
perhaps a little wider than was cuftomary, to 
forward the profeffed defign of their inftitu- 
tion. That was the fole reafon, ever alleged 
by any of the Society to him, for the rejection. 
An Error, if that allegation had been the truth, 
very eafily to be rectified. 

However, by their pertinacious adhaerencc 
in 1788 to a decifion in 1779* of which they 
themfelves had been afliamed ; and by their 
endeavors to injure his charadter with our 
prefent Metropolitan, as they had in vain 
attempted with the laft ; they have placed 
him on the higher ground. Yet Ihall not that 
move him to fhew the leaft fpark of refent- 
ment towards a refpeSiable Society. As a 
true Difciple of Jefus Chrift, he muft ftill 
hold himfelf ready, to give them the right 
hand of fellowlhip ; if ever they fhall think 
fit on their own motion to reconfider the 
matter, or intimate any inclination to have it 
moved, and to hold forth theirs. As to thofe 
Individuals who could fuffer themfelves to be- 
have fo illiberally ; they are beneath the notice 

of 
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of Mr. W. in any other way ; than by de- 
claring, as he now does thus publicly, that 
whoever the Leaders were in J 779, or in 
178 1, or in 1788, (whofe names to this day 
he knows not, and wifhes not to know) they 
have forgivenefs from him. May they return 
to a better mind : and may they be forgiven of 
the Lord; who knows the truth of every 
word that is here related, and the fecrets of all 
our hearts. 

Y^t has not all this been without its con- 
fequences. Finding his labours in the miniftry 
of the Gofpel, fo liable to be mifreprefented ; 
through the unchriftian perverfenefs of fome, 
who yet profefs to be teachers of it ; he be- 
came difheartened : his fpirit has funk on the 
thought of afcending a pulpit ; his zeal has 
flackened ; he has felt a difinclination to at- 
tending any large affemblies of the Clergy ; 
and at length it has determined him, to pro- 
fecute his endeavours in the line of the Pro- 
fefHon no farther. For him to write on any 
(ubjcGt in Divinity, could now do no fervice. 
There would be an obftinate renitence in 
thofe, who affedt to appropriate orthodoxy to 

E 3 themfelves 
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themfelves, againft receiving any thing from 
his pen : though in refpedt of the greater part 
of the articles of our Church, he is no farther 
diilant from the literal orthodoxy of it, than 
they are. But to enter the field of contro- 
verfy never was his ambition : He always la- 
mented the acrimony with which it is ufually 
carried on : And he clearly faw, that He could 
not attempt to render himfelf ufeful beyond 
the boundaries of his own Parifties, and fcarce-r 
ly within thofe in London, without expofing 
himfelf to much obloquy. 

Thereupon he turned his mind to a pur-r 
fait, which had afforded him much comfort 
in thofe times when the Doubts concerning 
Subfcription engaged his anxious thoughts: the 
fludy of Aftronomy. To that he has dedicated 
much more time than ever had been intended 
by him, or than ever would have been be- 
iiowed by him upon it ; had he found he could 
employ thofe hours in the walk of his Pro- 
feffion, with any profped: of advantage to 
Mankind. In Aftronomy he trufted, that he 
ihould be at a diftance from any of the jea- 
loufies, any mifreprefentations of narrow- 
minded 
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minded bigots- That is a walk, far above 
their comprehenfion. There he could allow 
his thoughts to range, without fear of giving 
ofFenfe. He could look up to the heavens, 
and adore his Maker, and admire His works, 
without prefuming to pry into His Efl'ence; or 
daring, or even entertaining the moft diflant 
wifh, to confign to eternal perdition, thcfe who 
do not fee things juft in the fame light, or judge 
of them juft in the fame way, as himfelf. 

By Aftrononjy he was led in thought, far 
beyond this fublunary world of ours, and all 
its petty fquabbles ; and to fuppofe, that thofe 
vaft bodies he djifcems above, muft be peopled 
with their feveral gradations of inhabitants ; 
and thgfe inhabitants muft be objeds of the 
Divine favour, as much as man. And fince 
it is not improbable, that fome among fo 
many may have been found difobedient; he 
muft fuppofe that, if they ftood in need of 
Redemption, they have been redeemed, or 
piay yet be to be redeemed, in fuch way as 
the Almighty judges beft fuited to each. To 
confine his thoughts to this earth of ours, 
never was the Syftem of his Religion^ 

E 4 To 
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To contend. Whether the Eternal Deity 
himfelf took human nature upon Him, and 
became a " perfect man," ^according to the 
Athanafian Syftem; or whether a " mere 
" man,-' i, e. a perfedl man, was infpired, or 
guided, or fuperinduced by an afflatus from 
the Deity, according to the Socinian Hypo- 
thefis ; always appeared to him much more 
nearly allied in reality, than either of the 
j^arties would choofe to grant. A Difpute it 
is, perhaps at the bottom, very little more 
than a difpute upon words : while the Doc- 
trines built upon this foundation, on either 
fide, by fubtil diftindions, and forced con- 
ftrudlions ; and the acrimony of Cenfurc in 
both parties towards each other, on a Matter 
not fathomable by the human underftanding ; 
he moft certainly muft ever hold to be «»- 
warrantable and unchrijlian. 

But the Idea, that the One Eternal, 
SELF-EXiSTENT Deity, furroundcd by my- 
riads of Angels and heavenly Spirits, may 
have created vcizxi by the minillration of the 
Archangel [the Archangel Michael ^ the 
'koyo^j or Word of God to us] and may have 

coniigned 
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coniigned Ac fuperintendencc of man upon 
this earth to himy and by him revealed His will 
to the Ifraclites; and \^y him ^redeemed vixzx^mdii 
fending him in the Form of man, yet as His Son, 
the Son of God, into this World of ours ; to 
be the Mediator, the only Mediator between 
God and men ; not to reconcile God to man 
(the holy fcriptures talk not that language) 
but to reconcile man to God; to inftrudl 
man in the will and the ways of God ; to be 
an example to mankind ; to die for man ; to 
rife again, by the power committed to himy 
to afcend into heaven ; to intercede for man ; 
to receive the prayers, and conduct the af- 
fairs of bis Church, till he returns again in 
glory to reign in his kingdom, and judge 
mankind, before the confunmiation of all 
things, when he will deliver up the kingdom 
to God, even the Father ; — this Idea (Cavil- 
lers fliall now be told) has feemed to the 
Author, moft confonant with thofe holy Scrip- 
tures, which he folemnly and confcientioujly 
promifed, when he entered into holy Orders, 
to make xHn^fole Rule oi his Faith. And that 
the Holy Spirit of God, fhouldbe commif- 

4 fioned 
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fioned by the Deity, to guide and inftrud 
mankind ; has appeared to him agreeable to 
the voice of Scripture, and to have nothing 
difficult in the conception : though the whole 
of thefe things he does not pretend to under- 
ftand ; and there are many queftions may be 
afked which he pre fumes not to refolve. 
Neither has it feemed to him to be any forced 
conflru6tion of language, to call the com- 
munications by either of thefe Spirits, com- 
munications by or from God. Neither is it 
unreafonable or unfcriptural to allow, that 
other Spirits may at times have been fent on 
various occafions to Man. 

This leaves the Mind open to the thought, 
that communications in the fame way, by the 
fame or by others of the Angelic Hoft, may 
have been made to the rational inhabitants of 
other Sphaeres. And furely fuch a thought, 
if not within the limits of what has been 
efleemed Orthodoxy, cannot merit very fcverc 
reprehenfion. 

To quarrel with any one about it, he never 
did; MOR EVER WILL, That would cer- 
tainly be deferving of cenfure ; becaufe it is 

contrary 
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contrary to Chriftian benevolence, that T^efi 
of a truly orthodox Difciple of Jefus Chrift : 
more efpecially fince thefe arc Matters which 
cannot as yet clearly be known ; and on which 
he is as liable to miftake as anpther man. 
Neither would he ever perplex an audience 
with fuch enquiries. Enthufiafm may mif- 
lead a perfon, into greater warmth in defenfe 
of an opinion which hcjincerely holds, than is 
proper; or than in his cooler moments he 
may judge right; but the true Chriftian fhould 
beware of being fo mifled. An unufual opir- 
nion may be broached by fome, and main- 
tained by fophiftry; with a view to difplay 
their parts or their learning : Or an ejiablijloed 
one may be profeffed by others, and fupported 
with dogmatic pride, and iharp cenfure on 
thofe who queftion its truth; in order to bring 
a man into notice, and pave the Way for Pre- 
ferment. Thefe things are not uncommon. 
But whoever is guided by the true Chriftian 
Spirit 9 will abhor all fuch practices. 

To Aftronomy therefore, Mr. W. gave u]p 
much of his time : thinking therein he could 
render himfelf ufeful to mankind; without 

inter- 
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interference from tbofe brethren of the cloth; 
who never have thought enough^ to know what 
it is to doubty or to have any feeling for thofe 
who do : and whofe ungenerous condud: to- 
wards him, fo unlike that of Gentlemen or 
of Chriftians, has fometimes tempted him, in 
the frailty of human nature, to repent of ever 
having condefcended to enter into the fame 
order withyZ^r^ft Men. 

As to the higher preferments in the Church; 
his friends have at times thought he looked 
towards them ; and fome did fuppofe he cer- 
tainly would have been called to them : more 
efpecially when he was furrounded by Minif- 
ters of State, and had two of the Cabinet 
among his Pariftiioners, with whom he had 
lived in habits of intimacy- For his own part, 
he never was ambitious of the parade attend- 
ing an exalted ftation. He knew his own 
comfort : and that no fituation in life could be 
more to his fatisfadtion than that in which he 
had the happinefs of being placed; and in 
which it had been his ftudy to make himfelf 
refpedled and beloved. Could a larger fphaere 
enable him to do more good, he would not 

flirink 
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fhrink from it : but he queftioned whether it 
could be defircable enough, for him to follicit 
it. Perhaps it might enable him better to 
provide for a family of fix Sons and nine 
Daughters, who have lived to grow up. But 
it certainly would tend to enlarge his expenfes, 
and their ideas : and very poflibly he might 
not find himfelf able, fo well to come up to 
them. On their account therefore, as well as 
his own comfort, had it been ever fo certainly 
in his power to force himfelf into preferment, 
he always doubted much whether it would 
be advifeable to him. His connedtions indeed 
made it not quite impoflible he might have 
fucceeded, had he been foUicitous for ad- 
vancement : and his being told once, that he 
muft not be difappointed if the next Bifhop- 
rick was not conferred on him, becaufe it 
was intended for another ; fhewed that fome 
perfons thought fuch a thing not unlikely. 
Yet many may think that probabilities were 
always againft him ; and many, that he never 
was equal to fuch a ftation. Be that as it 
may. An Irifh Bifhoprick was at one time 
indiredly propofed to him by way of ex- 
change : 
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change : arid he believes that arrangement 
might have taken place, had he approved of 
it: but he never haefitated one moment on 
that head. One of the fmalleft of the Englifh 
ones, he fome years ago did intimate a wifh 
that he could obtain above all others; be- 
caufe that was fuch as w^ould not have called 
him away from Chiflehurft, which he had 
always determined he never would leave while 
he could retain it : but a little coldnefs in the 
reception, put by the thought entirely, which 
never was refumed. His name once got into 
the papers for the Bifhoprick of St. Davids ; 
and fo far gained credit, that he was afked 
by expedants concerning the preferment he 
jQiould quit : but a name is often read'd in a 
newfpaper, without its ever having been in 
the contemplation of the Minifter. 

His Ambition has been ; to render himfelf 
as ufeful in the World, as thofe circumftances 
and that moderate fhare of abilities which 
have fallen to his lot, have enabled him to at- 
tempt: and his ^//^^^wwrj- have been; toeducate 
a very large family in thofe fentiments. In re- 
fpeft of himfelf; he has had the happinefs of 

being 
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being provided entirely to his comfort. In refpedl 
of his Family ; they have for the moft part 
fulfilled bis wijhes. There is no fituation in 
this world without its rubs ; but he ought to 
acknowledge, and be thankful, that he has had 
lefs than his proportion of them. Too far 
advanced in life to exped: he fhall be capable 
of doing much more, in any Station ; his hope 
and his aim of late years have been, to get the 
feveral branches of his family rewarded ; for 
that deep fenfe of religion, that ftedfaft loyal- 
ty, and that indefatigable attention to their 
refpedive occupations, which he feels the 
fatisfaftion of having inftilled into them with 
fuccefs ; whereby they may deferve the notice 
of the Public ; and, whether noticed or not, 
they certainly will fecure the Blessing of 
God, and their own Comfort. 
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1 HE following Life of Sir Michael Fos- 
ter, distinguished for his learning, his inte- 
grity, and his attachment to the constitution of 
his country, was written, as stated in the tJtlcr 
page, by his nephew, the late Michael Dodson^ 
esq. It was communicated by him to Dr. Kip- 
pis, the editor of the second, or " corrected and 
enlarged" edition of the Biqgraphia BrUan^ 
nica; and constituted the last article that was 
printed for the intended sixth volume of that 
work. 

This biographical communication was dated^ 
by its author, February 7f 1795, and Dr. Kip- 
pis died the 8th of the following October. His 
death occasioned an interruption in the publi- 
cation of such edition, which has not sipce 
been resumed or continued. And the dreadful 
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fire that happened at Mr. Nichols's house, 
printing-office, and warehouse, in the night of 
February 8th, 1808, destroyed, with many 
other very valuable works, the whole impression 
of so much of the unfinished volume as had 
been printed*. 

At the time that Mr. Dodson communicated 
his manuscript^ he superintended the printed 
proof sheets of the article he had written; and 
Mr. Nicholsj in the name of himself and his co- 
proprietors, obligingly presented Mn Dodson 
with half a dozen copies for his private use. 

This libeml conduct of the printer has even- 
tually preserved these pages from the dire con- 
flagration, and enabled the editor to indulge his 
own judgment in reviving and preserving this 
account of Sir Michael Foster, and to repeat 
the affectionate regard which he retains, unim- 
paired by time, for that learned judge's no less 
learned nephew and biographer. 

Tlie humble testimony which the editor has, 
on a former occasion, borne to the character of 
Mr. Dodson, who died November 13th, 1799, 
was the tribute of personal regard, but it was 

* See Mr, Nichols's vei^ modest, but very interesting^ 
itatementof the dreadful Jevastat ion of literarj' property 
in this firei and his very affecting reflections on his loss 
of the result of his own unremitting labours — Genth^ 
wan^s Magazine far Feb. 1808^ voL kxviii. p> 99, 
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also tlie tribute of justice. The form in which 
he printed that memoir of his much-respected 
friend necessarily confined it to private circu- 
lation J but it has subsequently been inserted, 
almost entire, in the " General Biography" by 
Dr. Aikin and Mr, Morgan, to which the in- 
quiring reader is referred. 

Sir John-Eardley Wihnot, late lord chief- 
justice of the court of common pleas, was the 
particular friend of Mr. justice Foster j and 
Mr. Wilmot, in his '* Memoirs" of his very 
justly-honored father, has inserted some short 
correspondence on legal subjects between these 
friends, and spoken of Mr* justice Foster in 
language significantly descriptive of liis true 
character* ** Sir Michael Foster/' says he, 
** was conspicuous not only for his profound 
** knowledge of criminal law, but for every 
** quaHty of an upright, enlightened, and saga* 
** cious magistrate ^" 

And the memorable case of the keeper of one 
of the gates of Eichmoad-park, which is the 
subject of the clear and manly letter of Mr, 
afterwards lord, Thurlow (p. 85 — 88) is fur- 
ther noticed, with some remarks by Mr, Wake- ^ 

^ See "Memoirs" prefixed to '^ Notes on opinions 
and judgments, &c. by sir John-Eardley Wilmotj knu 
late lord chief-justice of the court of common pleas j" 
p, 13, 4to, IS02. 
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field, beaxiiig hoiricmrable testimony to Mr. 
justice FoBte^b' highly-approved conduct on 
thattriaiV 

John Disney. 

Tke Hyde, Sept 28tk, .1810. 

o See << Memoirs of the Liih'of^lGiiber^ Wakefield,'* 
voLLp. SS9--265, 2dediU 1804. , 
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SIR MICHAEL FOSTER, 



OiR Michael Foster wb.s a native of Marl- 
borough in Wiltshire^ and was born Decem- 
ber 16^ 1689. His father and grand-father 
_were Michael Foster^ and John Foster, emi- 



a He diedia 1720, an da funeral -sermon was preacliex] 
on the occasion by the famous Dr, Morgan, wbo was at that 
time the minister of a dissenting congregation in Marlbo- 
rough* His text was. Death is s-wallfmtd up in victory; 
and, in speaking of the deceased, he thus expressed him- 
self: ** I think that the text hath been very fitly chosen 
** and recommended, as the subject of iny discourse and 
** your meditations on this melancholy occasion, when we 
*' are come together to pay the last public testimonial of 
** decency and respect to so excellent and useful a pec- 
*' son J who made it the business of his life to exemplify 
'^ the character of a real christian without any mix tu re 
*' of the pharisee; who always studied and laboured to 
** promote righteousness and peace, as abstmcted from 
^' the uncatholick iseal and narrow^- spiritedness of a party; 

A ** who 



neat attorneys in that town* They were pro- 
testant dissenters, and, being snch, were named 
as aldennen, and the latter as common -clerk, 
iji the charter illegally granted to that town 
by James IL in Septeniljer, in the fourth year 
of his reign : hat as they were zealous friends 
of civil and religions liberty and the rights of 
mankind, they refused to be sworn and to act 
under it; and in the next month a proclama- 

** who eould be chariuble a»d betie&cent to others with* 
** out coveting the reputation of it, and content himself 
** with the testimony of a good conscience without mittd- 
** ifig or regardiog the applauses of tnen ; and who, hav- 
** ing fought a j^ood tight, kept the taith, and finished bis 
*f chmtian cour^ in the simplicity of the gospel ; there 
*' IS from henceforth, without all controversy, a crown of 
" righteousness laid up for hitn, which the Lord, the 
*' righteous judge, will give to him at that day, when thk 
" corruption shall have put on incorrnption, and this 
" mortal shall have put on immortality ; and when thi» 
** sajiitgi?hall be fully accomplished. Death u swalhwitd 
'* up in vifhri/y This character, great as it may seem, 
is not grpater than the subject of it deserved. Mr* 
jmtice Foster used to tcl I ^ that soon after his appear- 
ance as a barrister in the court of King's Bench, one of 
the judges inquired of an officer of the court for his 
name, and that tile judge* being informed that he was 
the son of Mr. Foster of Marlborough, immediately said> 
" Then he is the son of one of the honestest men in 
** England.'* The above-itientioned sermon, in the 
hand-writing of Dr. Morgan, is in my possession : and 
theorigintils of all the letters to Mr. justice Foster here- 
ftfter cited are also in my possession. 

tion 
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tion was issued for'removingthe new burgesses, 
and for restoring things to their former state* 
After attending the free-school in Marlborough 
a proper time, Mr. Foster I'emoved to Oxford, 
being matriculated in that university May 7^, 
3705. He studied some years in Exeter college 
mider the tuition of Mr. Osborne^ a gentleman 
whom, in the subsequent part of his life, he 
always mentioned with respect He was ad- 
mitted into the society of the Middle Temple, 
May 23, 1707, and in due time was called ta 
the bar in that society. He attended in West- 
minster-Hall some years after being called ta 
the bar ; but not having much success as an 
advocate^ he retired into the country, and settled 
in his native town. Here he contracted an in- 
timacy with Algernon earl of Hartford, after- 
wards duke of Somerset, which continued many 
^years, and until the death of the noble duke; 
who by his %\iU appointed his friend executor 
in trust with his son-in-law Hugh earl (after* 
wards duke) of Northumberland. In 1725 he 
married Martha, the eldest daughter of James 
Xiyde, esq. of Stantonwick in Somei^etshire ; 
and in some few years afterwards he removed to 
Bristol, where he exercised his profession with 
great reputation and considerable success. And 
in August 1735 he was chosen recorder of the 
city^wiiiclijotffice he retained many years. Soon 
after accepting this office, in Easter term 1736, 
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he took oh him the degree of serjeant at law' 
In the execution of the office of recorder, manyl 
curious and innportant cases came before him ; 
particularlyj the cases of captain Goodere, and 
his accomplices^ for the murder of his brother 
sir John Dinely Goodere^'y of Alexander Broad- , 
foot^, and of William Nicho►las^ n 

^ This was the last general call of Serjeants, and four-j 
teen gentlemen were at this time called. The motto on"^ 
Uie rings was, Nun^uam Uberias gratmr. See serjeant 
WynneN Obser\'ations touching the antiquity and dig- 
nity of the degree of serjeaot at law, printed in 1765^ 
p. 22, 23, 104—123. 

c See State Trials, VL 795. edk. 1777. The cap- 
tain and some of his ffietuk were desirous that the trial 
should be at an admiralty- session; and the lords of the 
admiralty directed a consultation to be bad by the attor- 
ney and solicitor- general, and other counset, as to the 
mode of trying him. On the consultation, Mr. Dovey^ 
the solicitor to the admiralty, was directed to write a let- 
ter tu the recorder, 1 will give his letter and the record* 
^r'a answer, and also some letters which passed between 
the recorder and die attorney -general sir Dudley Ryder. 
~^lr. Dovey's letter is dated February 5, 1740-1, O. S* 
i^- Sir, 

My lords commissioners of the admiralty having di- 
rected a consultation by Mr. Attorney * and Mr* Solicitor- 
Generalt, Dr. Paul % and sir Edmund Isham ||, in what 
inanner captain Goodere must be tried for the murde 
• ^ ' " c 

^ 4 See his Crown Law, !«— 179. t Ibid. 64—70- 



* Sir Dudlejt Kydrr. _f Sir Joha Stran^je, 

J Advocate 10 the AdmimlTy. 

I Kiiig'» Adt*c»te« . •«> 
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Alexander Broadfoot was incEcted| August 
30, 1743, for the murder of Cornelius Calalian, 

of his brother sir John Dinely ; and, upon the lionsiilta^ 
tion, some doubts having arisen, which they cannot get 
over without being informetl of the facts herein-after-^ 
mentioned, I am commanded by their lordships and Mr. 
Attorney-General, &c. to write to yon thereupon, and 
to desire your answer with as much dispatch as is possi^ 
ble. The facts they desire to be informed of are as fal- 
lows : by what anthority the city of Bristol claims a ri^ht 
to try this offence ; whether it be as the offence was 
committed within the body of the county of the city of 
Bristol^ or within the port of Bristol ; whether the city'u 
right arises by charter or usage ; if by charter, when 
granted; if by usage, in what manner they have exer^ 
cised that authority. As nothing is intended by this 
inquiry but the bringing the persons concerned to jus- 
tice, I must desire th;U you will be as full in your inform 
Uatlon as possible, and with all possible dispatch. 
I am, sir. 

Your most humble servant, 
5 th Feb, 1740. JOHii Dqvey.. 

The recorder's answer, of which I have a copy in his 
own hand- writing, was thus; 
Sm, 

I have the favour of your letter of the fifth, I pre- 
sume that the doubt which you mentign doth not arise 
upon our general jurisdiction in criminal matters arising 
within the county of Bristol ; but touching our juris- 
diction in the place where the fact which captain Good- 
ere is charged with is supposed to have been committed. 
We do not claim jurisdiction as the place is witiiiu the 
port of Bristol ; for we are satisfied that the port extends 
into the counties of Gloucester and Somerset; but We 

ckim 



a sailor m the ling's service, who, without any 
kgal warrant, having boarded tiie merchant-' 

claim jtmsdictian in the case as the place is withio the 
l^ody of the caunty of the city of Bristol, which we 
ground on charter and usage* 

Kijig Edifard 11 L by charter tested the 8th of August 
to the 47th year of his reigo, grants, among other thiogs 
to the burgesses of Bristol^ that the town of Bristol, with 
the suburbs and precincts thereof, as well by land as bj 
water, shall be a county of itsell^ and for ever palled the 
county of Bristol 

A pcrambulatiqii was taken by juries of the counties 
«f Bristol, Sonierset, and Gloucester, by virtue of 9 
coiBQiission for that purpose directed to the bishop of 
Bath and Wells, and others^ tested the Ut of September, 
47 Edw. IIL in which the bounds of the county, as well 
by land as by water, are very particularly set fortk A 
eopy of it, as far as concerns tlie bouDds of the count] 
by water, you haire inclosed- This perambulation 
exemplified by letters -patent under the great seal^ tested 
the 30th of October, 47 .Edward IIL and is confirmed, 
with the assent of parliament^ by charter, tested the 20th 
pf December, in the same year 

There is a note of this parliamentary confirmation in 
Cotton*^ Records, p. 119, No, 31 ; and indeed the words 
of the charter qf the 20th of December are, " We, by the 
** consent and agreement of the prelates, nobles, great 
** men, and commons, in t}ie parliament called on the 
** morrow of Sl Edmund the king and martyr last past^ 
f^ have ratified, approved, and confirmed, &c/' 

These charters have been, by succeeding kings, irom 
time to time, exemplified and confirmed by charters of 
inspeximus a^nd confirmation ; particularly by one, tested 
the 22d of April, in the 16th of king Charles U. which 
u the last inspes^imus and exempliiication of our diarteis 

we 



man to which Broadfoot belonged, in order to 
press him and other mariners for the pubhck 

we have. King Charles II. by charter, tested the 2d 
day of Jane, in the 36th year of his reign, grants, that 
the city shall remain a county of itself, with as ample 
bounds, limits, and circuits, as the same city and county, 
at any time within twenty years then last past, was 
bounded and limited ; and grants and confirms to the 
mayor, byrgessesj and commonalty, all such franchises, 
&c. as well by land as by water, as to them were heretofore 
granted by whatever name of incorporation. 

Queen Anne, by her charter, tested the 14th of July, 
in the 9 th year of her reign, grants, that tlie city shall 
remain a county of itself, with as targe and ample boun- 
daries, as well by laud as by water, as the said city and 
county hath at any time, for the space of forty years then 
past, been bounded ; and also grants and confirms to the 
mayor, burgesses, and cummonaltyi the same jurisdic- 
tions, hberties, powers, and franchises, as at any time 
heretofore they have used and enjoyed, by reason of any 
prescription, charters^ or letters- patent, of any former 
kings or queens. ^ 

Upon these charters, and a continual usage consonant 
to them, the city claims j urisdiction in the place where 
the fact h supposed to be committed, as being within 
the body of the county of the city ; for when the fact 
was committed, the ship was, as I am informed, at an^ 
chor near six leagues within the western limits of tlie 
county, as set forth in the perambulation, and about half 
a league within the northern and eastern limits of it ; and 
all the river south of the Denny is undoubtedly williin 
the county ; and indeed no ^hip can, as I am informed 
by a very skilful mariner, an of&cer of the port, lie in 
Kingroad, unless it lies near a mile within our eastern 
and northern limits. 

In 
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service, was killed by him in the attempt • On 
this occasion, the recorder was tinder the iieces- 



In fact, Kjngraad hath been always esteemed part of 
the county of Bristol, The city water-baJifl', and other 
officers^ have always executed process of all kindi there; 
and all ojffences committed there have been tried and 
determioed, either at our quarter-sessions or gaol-de- 
livery, as the nature of the case required. It is in the 
memory of many personsj that more than forty years ago 
amurder was commitied on hoard a merchant-mao lying I 
inKingToad. The uiurtlerer was convicted of the fact at| 
the gaol-delivery of the city and county, and was exe-^ 
cuted. About thirty -five years ago, a person was killed • 
in Kingroad, endeavouring to make his escape from a 
man of war the^ lying there. The persons who did the 
fact were convicted of murder at our gaol-dehvery ; hui^j 
for what reason I have not heard ^ they were pardoned, 

I have been as particular in relation to the information^ 
which you desire, as I could be at a short warning: and* 
was not willing to defer one post answering your letter, 
because you desire dispatch. If their lordships desire 
farther light in the matter^ I shall be ready to give then* , 
all I can, 

I am^ &c. 
' Feb. B, 11^0. M*F- 

The recorder on the next day wrote the following let- 
ter to the attorney* general, of which he preserved a 
copy in his own hand -writing. 

Sir, 
Saturday last I received a letter from Mr, Dovey, 
written, as be tells me, by order of the lords of the admi- 
ralty, and by your direction, in relation to captain Goodi- 
cre's affair. I answered his by the return of the post 
\ I now 



eity of mqtiiring whetlier the practice of press* 
ing mariners be justifiable in point of law; and 

I now beg leave, in behalf of the city, to submit to 
you, ^vhclber, in case you shall be satisfied from what I 
have written to Mn Dovey, that we have jurisdiction in 
the case, you will think it adviseable, that matters should, 
in this single instance, be taken out of their ordinary 
course ; even supposing the admiralty to have a concur- 
rent jurisdiction with us. 

If lord Coke's reading of 15 Richard IL [Pmits m- 
stead of Bridges] Is to be justified, the admiralty can 
have no sort of jurisdiction. But, adniitting the common 
reading [Bridges] to be right, I submit it to you, whe- 
ther, our jurisdiction being grounded on charter and act 
of parliament of the 47th of Edward III. the admiralty- 
jurisdiction is not excluded by the saving clause in 15 
Rich* IL in favour of the franchises of cities and towns; 
and whether, as the coroners of the county have taken an 
inquisition, which, I apprehend, must be returned to our 
gaoU delivery, we are not so far possessed of the cause, 
as that no court, having barely a concurrent jurisdiction, 
and that too grounded on a statute which expressly <;aves 
the franchises of cities and towns, can take it out of oui* 
hands. These matters I just hint at, and submit to you; 
but I beg leave to mention some considerations of an- 
other nature^ which, I confess, make me a Uttle solicitous 
about the event of this affair. 

The prosecutor and witnesses are already bound by 
recognizance to prosecute and give evidence at our 
gaol-dehvery, The ex pence of the prosecution will be 
greatly increased; and witnesses will not be easily 
brought to appear at any expence, if the trial is to be in 
j London, or any other place except Bristol The captain, 
a proceeding grounded on the statute 23 Henry VIIL 
^canuotj as I apprehend, be charged as an accessary before 

or 
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£be result of his inquiry was a clear coaviction, 
** That the right of iropressing mariners for the 

m mft^ the hcti nod pottiUj a charge of thm Itmi is 
capable of a fuller ptoof Umii a charge agaimt bun as a 
principal i mad a confietioci oo sticfa proceedipg will not^ 
as I take k, be attended with comipuoo of blood. 

The pofter of the nagisintttfj of tbe city wUl be greatly 
lessened in tbe esteecu of ibe people imder tbeir charge^ 
if the matter be taken out of their hamls ; and the esteem 
of the people is* yoa know, in great measure, the support I 
of all government. The people will nerer enter into the ■ 
doctrine of concurrent jurisdictioas; but, if they seethe 
admiralty inteTposj»g,at]da5Stimiiigthe cognis^ance of this 
single atTair^ they will at once conclude, that the magt-^ 
ftrate^ have really no jurisdiction where they are evety day ' 
exercising one : and the magistrates themselves, whose 
estraoriiinary vigilance and zeal in detecting offenders, 
and bringing them to justice, merit all possible encourage*^ 
pient, will be greatly discouraged in the discharge of thai j 
part of ibeir duty in llie like cases* I speak these things 
from experience, and from the observation which I have 
made on the temper and sentiments of our magistrates 
and people, since a rumuuris got about, that the lords of 
the admiralty are taking this aH'alr into their own hands. 

I should beg pardon for the great freedom which I 
^ave taken j but your own zeal for supporting the credit 
of the magistracy in every part of the kingdom, and for 
keeping things in due temper, will, 1 hope, plead my 
excuse, I am, &c. 

reb. 9, 1740. M. V. 

The attorney-generars answer follows* 

Sir, Feh. 12, 1740, Ckancen/^kne, 

I had the favour of your letter by the last post. The 
gccaiiiQa of the trouble which you had (concerning the 
* juhsdictio]! 
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** publlck service is a prerogative iiibereiit in 
" tbe cro\ra, grounded upon comman-law, and 

jumdiction of Bristol was die papers ralatjtig to sir 
Jobrt*s murder having been first transmitted to the admi- 
ralty. The fact being commitied id Kingroad made 
them think of an admiralty-jurisdiction, and take tbe ad- 
vice of tlie king's advocate, sir Edmund Isham^ and the 
advocate belonging to the admiralty* They were both 
at first of opiaion, that tbe captain ought to be tried at 
an admiralty- session, by virtue of the statute of Henry 
VJIi, But, for fear of a mistake^ Mn Solicitor- General 
and myself were consulted. In order to learn whether 
Kingroad is within the body of any couaty, and what, 
betbre we gave our opinioi*, we desired to know its situ- 
ation, and the extent of the county of the city of Bristol, 
and its jurisdictinn. Your answer bath given to Mr. Solicit 
tor-General and myself full satisfaction in that matter; and 
I believe that you need to be in no pain about the juris* 
diction of the city^ which tbe lords of the admiralty bad 
no thoughts of injuring, and meant only to take the 
Utmost cure, that so great a criminal should not escape 
by any mistake of the cotirt where he should be trie<L 
I have not heard that the captain is come to town * ; nor 
have we had an opportuniiy^ since your letter, of a con- 
sultation with the civilians. L yet see no reason to doubt 
of your jurisdiction in the present case; but I cannot 
give to you a final answer till we have met them again* 
I am, sir, 

with great respect, 

your most obedient servant, 

D, Hyder, 

On another consultation^ the counsel were satisfied 
that the prisoners ought to be tried at Bristol; and Mr. 

* Tlie captain ol»taJQcd a writ nf ha&eai coi^tu-, but tte?er miile use of it. 

Dovey 
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'* recognized liy niatiy acts of Parliament ;** 
but as Calahan had no authority to impress/ 
he thought Broadfoot not guilty of murder, and 
directed the jury to find him guilty only of 
manslaughter. The question touch ir»g the le^ 
gaUty of pressing mariners for the ptihUck ser* 
vice is a point of tlie greatest importance ; and 
wise and good men still entertain different sen^-l 

Dovey was directed so to inform the recorder, who re-i 
ceived from him ihe following Ipuer ; 

Sir, 
I am ordemd by my lords cominissioners of the ad 11114 
rally to acquaint you, that Mn Attorney-Generalj ancl| 
the other counsel, are fully satisfied that the place where - 
his majesty's ship the Ruhy layj at tlie time of the murder 
of sir John Dtnely, was within the body of the county of 
the city of Bristol ; and tliat therefore the persous con^ 
cerned in the said murder must be tried there. I hope? 
that you will excuse my being so short; but I received 
my orders very late, and thought it my duty to acquaiut 
you as soon as possible. 

I am, sir, 
Feb. 17, 1740, your most humble eervantj 

John Dovey, 



N. B. In the r^^corder's speech to the prisoners ou 
passing sentence upon them, there is a gross misprint: 
** If drunkenness could be admitted as an excuse for 
'^ crimes of this nature, this w^ould be no world thai of 
<' virtue and sobriety.*' For Ihni read for men. The 
recorder bath made this correction in the printed copy 
which belonged to him. 

tiipeuts 
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timents oti the subject* The point, howevefj 
which the recorder undertook to maintain, it 
ought to- be remembered, was solely this : 
That marnners^ persoru who have freely choseii 
a sea';fari7ig Ufey and whose educaiian aiid 
employment have fitted them for the seivicef 
and imired them to it, may be legally pt^essed 
into the mrvice of the cr^rnvn^ whenever the 
publick safety requires it^ no other effecttml 
method being yet found out for manning our 
fiavy in time of war^ for raising that number 
of iimriners ivhich the legislature from time to 
time declares to be necessary for defending 
our coast and protecting our trade: and it 
must at least be admitted, that he hath pro- 
duced very strong evidence in support of the 
opinion adopted by him. 

In 1735 he published ^ a famous pamphlet, 
intituled, yin examination of the scheme of 
Chttrch'potver laid down in the Codex juris 
eccleslastici Anglicani, &c. This hook en» 
gaged the publick attention very much, and in 
a short time went through several edition*. 
The dangerous tendency of Bishop Gibson's 
scheme will be apparent from the conclusion of 

tthe examination. ** The bulk of my readers 
* He had, in 1720, pub Imbed, ^ letter of advice to 
protcsiani dissenters. This is an exceUent pamphlet, and 
discovers the most Uberal and eHlarged views, 
■ "wiU 
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" will at least pardon the trouble I have been 
" giving them> when they reflect^ that the 
" leading principles of the Codex, and which 
'* serve as a foundation to his loi-dship's scheme 
** of church-power, are no other than these; 
** That the office of consecration, so often con- 
** firmed by parliament, warrants every bishop 
** to claim authority by the word of God, for 
** the exercise of all manner of spiritual disd- 
*' pline within his diocese: That the correc- 
** tion of vice, and of other defects and irregu* 
*^ lariries of a spiritual nature^ is the proper 
'* province of the clergy ; and that temporal 
" penalties in such eases are then, and then 
** only, rendered truly beneficial to religion, 
** when they are provided as a farther terror 
*^ and punishment to be called in, as oft as the 
*^ censures of the church are disobeyed : That 
*^ it were to be wished, that the church might, 
** in the exercise of her disciplinej be at liberty 
** to proceed by the wholesome method of ca- 
*^ nonical purgation, and that the ecclesiastical 
** courts might not be pestered with prohibi- 
** tions from the courts of common-law, nor 
** have her proceedings stayed, or her censures 
reiKlered ineffectual, by pardons from the 
crown, or by acts of grace : That as in all 
ecclesiastical causes the clei^ ought to be 
** the sole ultimate judges on appeals; so the 
** whole prudential administration, under the 
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** king, of all aftah^ wliich concern spiritual 
'* persons and spiritual things, ought to be 
*^ lodged in them: That^ with regard to mak- 
^* ing laws concemlng religioi!^ or the interest 
" of the church, the clergy themselves may be 
** presumed the best judges what assistance of 
** that kind the church stands in need of, and 
** what are the methods for promoting reli- 
** gion, and the interest of the church, in all 
" kinds : That to this end we have a legislature 
** consisting of persons spiritual, namely, the 
** Convocation : and that therefore all sugges- 
** tions for tlie improvement of our ecclesiasti- 
** cal constitution^ and for the amendment of 
" the laws in being of all kinds^ as tar as con- 
** cems the churchy her powers^ or privileges, 
** are to be reserved till those matters shall be 
*< made the subject of synodical inquiries and 
*^ debates." 

The author of the Examination then adds ; 
** These principles, admitted in their utmost 
*^ latitude, and in their necessary consequences, 
** would, I fear, soon introduce that wretched 
** state of things, which father Paul thought 
*^ he saw coming on, when the wholesome dis- 
*^ cipline of canonical purgation, and the oath 
** ex officio f were esteemed parts of our ecclesi- 
** astical constitution. Anglk ego timm^ says 
** that honest churchman ; JEpiscoporum magna 
** ilia potestaSy licet sub rege^ pi^orsus miki 

" suspect a 
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** suspecta est Ego eqnum ephippiaturfi m\ 
** AngUa mdere videor ; et ascGnsurum pro*' 
*^ pediem eqtiitem antiquum divmo. Vermn 
^^ omnia divin€B providentim subsimt,'" 

Several answers were made to the Examina- 
tion; but the principal answer was by the 
author of the Parallel, Dr. Andrew s, a civilian, 
which was published in the same year* Consi- 
derable preparations tor a reply were immedi- 
ately made by the author of the Examination ; 
which| however, he never reduced into form* 
He contented himself with adding to the third 
edition of his book the following postscript* 
" The publick hath been lately entertained with 
" a very angry answer to this pamphlet If 
*' the author had favoured me with it at the 
^^ time the newspapers gave me reason to ex- 
** pect it, a reply might have accompanied this 
** edition* Hut he may be assured, that pro- 
" per notice will, iii due time, be taken of all 
*^ the facts and reasonings he presumes upon. 
** As for the personal severity with which I am 
** treated by him, it is not in my nature to make 
** any return of that kind* I forgive him with 
*^ all my heart. If, upon cool reflection, he 
** can forgive himself, I pity him," 

On the 10th day of November 1/38, the 
prinoe and princess of Wales, the father and 
mother of his present majesty, visited the city 
pf Bristol ; and the recorder made a speech to 

their 
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their royal highnesses at their entrance into the 
city, which was much and deservedly admired, 
I will insert it here, together with the prince's 
answer. 

*^ May it please your royal highness ! 
*^ The mayor, aldermen, comman'Couiicil, 

* and citizens of Bristol, heg leave most hum^ 
' bly to acknowledge the great condescension 

* of your royal highness and her royal highness 

* the princess, in vouchsafing to honour this 

* city with your presence ; and permitting us to 

* pay our humble duty to your royal highnesses, 
^ on an occasion of so much joy ; an honour we 
^ should be utterly unworthy of, did we not 

* receive it with hearts full of the warmest im- 
^ pressions of duty and gratitude, and ambi- 

* tious of recommending ourselves to the ap- 
^ probation of your royal highness^ by a most 
^ dutifid and aflFectionate 55eal for the honour 
^ of his majesty's government, and the stability 
^ of his royal house. 

**. Permit us, therefore^ sir, most humbly to 
^ assure your royal highness, that, as we enjoy 
^ the blessings of a free government and ex- 
^ tensive commerce, through his mfyesty's wis- 
^ dom, equity, and royal goodness ; so, whUe 

* we contemplate the same principles of true 
^ greatness adorning the character of your 

royal highness, we rejoice in the prospect 
w^hich lies before us, 

9 '^ All 
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^' All that we have further to hope or wish 
*^ for is, that when his majesty and your nryal 
'* highness sh^ he removed from the view and 
** adiiiiratlou of maiikiiidj and posterity shall 
" mention your royal names together with ve- 
** neration, love, and gratitudej a line of princes 

descended from your royal highness, and her 

royal highness the princess^ may be^ to late&t 
*^ ages, the glory and ornament of their times, 

guardians of the British constltiitlon, and 
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advocates for the rights of mankind, 
** TliesCj^ sir^ are the sentiments and un- 
^^ feigned wishes of his majesty^s loyal subjects 
the citizens of Bristol^ M'ho beg your royal 
highnesses permission to presume yet farther 
on your goodness ; and most humbly entreat 
*^ your gracious acceptance of tlie freedom of 
** this city; which Mr. Mayor has the honour 
** to present to your royal highness, in the name 
^^ of all the freemen of Bristol/^ 
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His royal highness's answer: 

^* Gentlemen, 

*^ I return you niy thanks and the pnncess's 

*^ for this instance of your regard ; which is the 

^^ more pleasing to me, because it is at the same 

'*^ time a proof of your duty and affection to the 

*^ king. 

" This gieat city may always depend upon 
^ my particular wishes for its prosperity, and 

'' the 
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*^ the advancement of its trade ; whicli is so 
** valuable an effect of liberty, and so strong 
*^ a support to the honour and happiness of this 
'* nation, 

*^ I shall inculcate these sentiments into m*y 
** children I who, I hope, uill one day deserve 

the concern you express for them now." 
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In November 1742, when many parts of the 
nation discovered an unwillingness to raise the 
necessary supplies for carrying on the w^ar 
against Spain, in w4iich we were engaged, the 
recorder was employed in drawing up a letter 
from the city of Bristol to Mr. Southwell, their 
surviving representative in parliament. At a 
meeting of the common council, boldcn on 
Monday the 22d day of November, 1742, sir 
Abraham Elton, bart. mayor, moved. That the 
thanks of the house should be given to Mr, 
Southwell, surviving representative iu parlla^ 
ment for the city, for his good j^ervices in par- 
liament ; and that lie should be desired to use 
his utmost endeavours to assist and forward, 
the passing any bill or hills which should be 
brought into the house of commons, for gmnt- 
ing the necessary supplies for caiiying on the 
w^ar where in his mtijesty was most justly en-* 
ga^eci, by the advice of his parliament, and 
general voice of his people, in order to defend 
the rights and liberties of Great Britain ; and 

c 2 th« 
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^esqrs. aldenoien^ 



the question being put, it passed in the affirm* 
ative, nemine contradieeiUe^ and tlie following 
gentlemen J viz. 

Michael Foster, seijeant at law, recorder, 

John Rich, 
• Jacob Elton, 
Lionel Lyde, and 
William JefFeris, 
were appointed a comniittee to draw up a letter 
to the purposes aforesaid, who witlidrew and 
^ pi*epared the same, which being read was agreed 
tOj and is as follows. 

*^ To the right hoo, Edwakb Southwell^ 
'* esq. survi\4iig representative in parliament 
** for the cit)* of Brist4jL 
*^ In the present difhcult conjuncture, when 
'** the honour of the ei^ovvn, the interest of the 
** kingdom J and the tmnquillity of Europe, 
*' demand the attention of the legislature, 
^' we, the jnayor, recorder, aldermen, sheriffs, 
** and common -councii-ineh, of the city of 
*^ Bristol, in common -^couuci^ assemhled, take 
** the liberty of addressing ourselves to you^ 
** who have the honour to represent this city 
*^ in parliament; and we flatter ourselves yon, 
*' w4ll not Ije displeased, that we use a freedom 
*' on this occasion not unbecounng persons 
*' sensible of the importance of the presetit^ 
** crisis, and concerned for the welfare of their] 
^^ izountry. 

«It' 
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** It hatli been, for mare than an age past^ 
** the ruling ambitioti of a neighbouring state, 
** to render aU the other potentates of Europe 
** mere creatures of her power, and ministers of 
** her will- Upon this system all her politics 
^* are tinned : to this point liave all her coim- 
** cils been directed : with this \iew she hath 
*^ been lately kindling the flame of a general 
** war in Europe : and, to faci^tate this general 
** scheme of universal monarchy, she hath ac- 
" tiially invaded a natural and ancient aUy of 
** this kingdom, in open violation of the most 
*^ solemn engagements. And though with the 
** utmost duty and gratitude we acknowledge 
** the wisdoni, equity, and magnanimity, of his 
*^ majesty's councils, and rejoice in the great 
'* and gloriotis effects of them, yet w^e cannot 
'* reflect on the dangers which but lately en- 
gaged the attention and awakened the fears 
of good men of every party in the kingdom^ 
** without a veiy sensible concern for the future 
** event of things : ibr it will still depend on the 
** conduct of Great Britain, and on the part bis 
** majesty may farther be enabled to take in the 
^^ present uncertain state of things, whether 
** the balance of Europe shall be yet main- 
*^ tained ; in other words, whether Great Bri- 
** tained shall, for the future, be a free or a de- 
*^ pendent nation, 

*^ Your knowTi attachment to the interest of 

** your 



4i 



vour country, unbiassed hy personal views, and 
unmoved by popular clamour, leaves ub no 
nK)m to doubt, that, at this critical juncture, 
you will steadily and uniformly punue such 
measures as conduce to the stability of his 
majesty's government, the protection and 
advancement of oxir trade, and to the safety, 
honour, and lasting interest^ of the kingdom j 
particularly, that you will chearfully concur 
in granting to his majesty early arid effectual 
supplies for the service of tjie c«i?uing year. 
This is a ser\ice the present statp oj publick 
aifuirs, and the high trust you bear, require 
from you; and did we not presume* that 
your own sense of the importance of the ser- 
vice reiidei's all other motives un necessary ^^ 
we would, in the most earnest manner, re- 
commend it to you : for Avithoutthe necessary 
supplies Great Britain must be wholly inac- 
tive at a season when the utmost prudence, 
vigour, and resolution, are necessary to avert 
the dangers which threa*en her and her aUies ; 
the war with Spain, a ^var ifhdertaken by his 
.majesty in deteiice of om^ most valuable 
rights, and with the concurrent voice of the 
whole kingdom, must end to the eternal re* 
proach of this nation ; without satisfaction 
for past injuries, or security against future 
insults : and the liberties of Europe will, we 
fear, bwoine an easy prey to the boundless 

^* ambition 
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ambition of a formidable power^ ever Jealous 
of the prosperity of Great Britain^ and equal- 
ly a foe to our ciidl and religious rights. In 
this view of things we cannot fear, that the 
necessary supplies will be denied^ or even that 
they will be postponed to considerations of 
a more domestic concern, 
*^ We are not ignorant that this measure hath 
been recommended by sonje of our fellow «- 
subjects f with an uncominonj we wish we 
could not say, an indecent and unseasonable 
5EeaL For our own parts we declare, that as 
we esteem the freedom and constitutional 
independency of the commons in parliament 
among the most valuable of our legal rights^ 
if not the foiindation of all the restj so we are 
convinced, that every consistent advecate for 
British liberty must pay a just regard likewise 
to the fi*eedom and constitutional independ- 
ency of the otber branches of the legislature: 
and since the peremptory demand of new 
laws, as preliminitry to the grunting of the 
necessary sup[€ies, in a time of actual w^ar, 
hath, in our opinion, a fafid tendency, either 
to destroy that freedom and independency, or 
to leave the nation defenceless^ we assure 
ourselves>you will not give into a measure so 
repugnant to our constitution, and, in ks con- 
sequences, so destmctive to our country. 
*^ We camiot, we ought not, to conclude this 

*' address, 
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*' address, without making our public acknow* 
*' kdgrnents to ycm for your unwearied attend- 
*' ance on the duties^ of your truat, and the con- 
^^ Btant attention you have given to erory point 
** in which the trade of the kingdom^ or the 
*^ interest of this city^ have been concerned.'* 

Mr. Southwell's letter to the recorder on this 
occasion is so candid and sensible, that it well 
deserves to be placed here. 

'' Sir, London, Dec. 11, 1742, 

" The favourable light in which you have 
so advantageously represented my character 
*^ to thepublick deserved much earlier acknow- 
ledgments; but I deferred them till the sub- 
ject of your address had undergone the de- 
'* bates of the house, and till I could deter- 
'^ mine how far it seemed my duty to support 
^* the present measures for carryiug on the war, 
*^ In this great point I thought the real interest 
'* of his majesty and my country the safest rule 
*^ and measure of my zeal for the queen of Huut 
^* gary and the balance of power in Europe ; 
'* and therefore I fireely voted for the continuance 
'^ of the same number of British forces by land 
** and sea, abroad and at home, which the par- 
^* liament had consented to last year; and did 
^* not think it adviseable to disband a single 
man now, which we had given our allies 
** assuraaces of last session. But as I ah\ ays 

^' thought^, 



thought^ that the security of the crown and 
constitution must be founded on the afFections 
and contidence of the subject^ and that no 
temporary expedient can be admitted for our , 
interests or allies abroad^ which must raise 
" jealousies at home, and in its consequences 

If* be prejudicial to the liberties of Great Bri* 
►* tain, I thought it my duty, as a subject ^ as a 
r servant of the cro\^Ti, as a representative of 
r* th^ people^ and as a friend to the real inter- 
r est of my king and countryj to oppose the 
** motion for taking 16^000 Hanoverians into 
*f Britisli pay, 
B ** It is a real concern to me, that so unhappy 
** a question should ever be brought into par^ 
** Irament ; a point which former ministers had 
** cautiously avoided, and which a new one 
** could scarcely be expected to attempt : an 
** cnterprize done without the previous consent 
^** of parliament, and during the recess, when we 
B** were convinced, that the Dutch would not 
■ ** join in concert with us ; without whom, it is 
■*^ evident, we can do nothing effectual to the 
*^ settlement of the w4iole balance of Europe j 
and the whole burthen and expence of thisf 
vast war must lie singly upon ourselves, as . 
*' the princes of Germany will engage in none '' 

but a neutral treaty, and we can gain no ally 
[** without subsidies and pay of troops. 

" H^r^ then it was that I thought it proper 

**ta 
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to make a stand, oat to depriTe nor minisieiii 
'■* of the great 5ti(i|ilus with which the po^fa.* 

* ment first eimbletl th^aplo act^ and to re- 
^ trieve the forcigu a^faini^ bat to oppose their 
^ assuming new powers in a new manner, and 

* in a case wherein thtj interests of the king- 

* doin and of the elcct&rate mn^t unavoidably 

* clash, and which ought ever to be as much 
^' avoided as disputes about preiogati^'e and li* 

^bwty. 
*^ If you think that I ought to haH^ooe 

* farther, I am sure you judge so on a|%onest 

* a principle as induced me to scand my ground 
' where I did |f^|_| 

" I cannot but add, that your ^ hath 

* been received with great applause, and been 

* prijited and reprinted, not only in the nevvs- 
^ papers, but sepaiutely by iiself. The lan^ 

* g^^i^g^j tbe style, tfnd the afgunients, have 

* given the author the ju-t reputation he de^ 

* serves ; and I have had particular satisfac- 
^ tion in finding him so highly commended, 

* and in confirming the $ap[ie ; for I am, with 
^ great truth, 

''Sir, 
your obliged and faithful 

" humble ser\iiut, 
*^ Edward Southwell/' 

" The motion was carried 1)y 260 against 
^< 193/^ 

Having 
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Having greatly distinguished himself on 
many occasions after his settlement at Bristol, 
Mr. Serjeant Foster, in the vacation after Hilary 
term 18 Geo, II,, un the recommendation of 
lord chancellor Hardwickcj was appointed to 
succeed sir William Chappie^ as one of the 
judges of the court of King's Bench. His 
lordship's letter to him, signifying his majesty *s 
pleasure, is in the following form; and it is as 
tpaourable to the writer as to the person to 
whoni it is addressed. 

" Sm, Pmois-home^ AprilQ^ 1^45, 
*^ In my last letter I acquainted you^ that I 
^' believed I should soon give you the trouble 
" of another LiOiidon journey. The only mat- 
^^ ter which then remained undecided, relating 
'^ to your affair, is now over ; and yesterday I 
" received his majesty's commands to sigmfy 
'* his pleasure fo yoii^ that you should succeed 
** Mr. justice Chappie in the court of King's 
^* Bench. It is with great pleasure that I obey 
*' his majesty's commands on this occasion, and 
*^ heartily congratulate you on this mark of his 
royal favour. In Ae recommendation which 
has been made to the king; on this occasioo* 
" 1 am firmly persxiaded that I have done good 
^^ service to him and his people^ and that your 
** labours for the interests of both (\^ hich in- 
" deed are but one) will answer all our just 
i^ expectations, 

^*The 
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*^ The house of loitfe mil acijoam an Thurs- 
doy ii«3Ct to tiMi ThtinsdaT foUtiwing; and^ 
durifig the intermediate days, I propose to 
** tike a little recess in the countnr, so that if 
** YOU come to'toii,-n about the time the house 
** sits again, it will be soon enough, 

" I beg you will make my best compliments 
*^ to Mr. Mayor and his brethren , ^Tho, I hope^ 
•* will believe, that I have not forgot the regard 
** I owe to the corporation of Bristol ia this 
'^ instance^ 

** I am, w^th great truth and esteem, 
*^ sir, 
*' your most obedient^ 

*' humble servant, 

*^ Hardwicke/' 

** The king has been pleased to appoint Mr, 
" Clive a baron of the exchequer/' 

The new judge, having been fenighted by the 
king, was sworn into the office April 22, 1^45 ; 
and he took his scat in the court on the first day 
of the next months being the first day of Easter 
term^ The judges whom he found in the 
court were sir William Lee^ sir Martin Wright^ 
und sir Thomas Denison, men of great abilities 
and great integrity. These four judges com- 
posed the court about nine years. The con- 
nexion was broken by the death of chief-justice 

* See I Burrow 1, 
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Lee, which happened in Hilary vacation 1/54^ 
2?" Geo, 11^. He was succeeded by sir Dudley 
RycW, who died a)>out two years afterwards ^» 
On his death, Mr. Murray, the attorney-gene* 
ral, created lord Mansfield, succeeded to the 
chief-justiceship, and lield the office many 
years : but, before the death of sir Dudley 
Ryder, in Hilary term 28 Geo. IL 1755, sir 
Martin Wright resigned his office ; and in the 
same term, he was succeeded by sir John Eard- 
ley Wilmot. These were the only changes in the 
judges of the court while sir Michael Foster 
continued in it, from April 22^ 1745, to Novem- 
ber 7 J 17*^3. Ill tills period many points of 
singular importance^ as well in civil as criminal 
cases, in which he bore a considerable share, 
were determined. The criminal cases ok re- 
ported by himself in his Crown -Law \ and 
many of the others may be seen in the Reports 
of Strange, Wilson, Buitow, and Blacks tone. 
Although sir Michael Foster generally con- 




g Sec table of the names of the judges, &c. prefixed 
to I Wilson. 

h See also the proceedings on the special commission 
for Sussex in 1748-9 in State Trials, ix, 716, &c. Eiii- 
tions 1766 and 1777 ; and the trial of William Turton^ 
esq. for the murder of John HoUowray, at the assizes 
bold en at Oxford July 17^ 1755, hefore sir Michael 
Foster^ printed in 1755. Mr. Turton was acquitted of 
the charge^ the deceased having heea killed by biui in 
his own defence^ 

curred 
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clirrcd In opinion with the other judges, yet it 
must be observed, that on several important 
questions he differed fromlSfeme, if not from aU, 
of the judges. A remarkable instance of thi^ 
8ort occurred in the case of Jolin Midwinter and 
Richard Sims^ who were tried before him at the 
licnt assizes for the countv of Gloucester in 
1749, for unlawfully^ maliciously, and feloni* 
ously killing a marc, Midwinter was found 
guilt), and received sentence of death; buttlie 
judge having doubts as to the case of Sims, 
the jury by his dh*ection found a special verdict 
with regard to him. The question in that 
(mse was\ whether Sims, who was presejit 
abettins: Midwinter in killine: a 



aiding and 
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mare of the prosecutor, was ousted of the bene- 
fit of clergy by the statute 9 Geo, L cap, 22^ by 
which It is enacted, ** That if anv person or 
** persons shall unlawfully and maliciously kiU^ 
'* maim J or wound, any cattle, every person so 
*^ offending, beiitg thereof lawfully convicted, 
'^ shall be adjudged guilt^^ of felony, and shall 
** suffer death, as in cases of felony, without 
*^ benefit of clergy/' Mr. justice Foster thought 
that Sims was a felon, and a principal felon, 
but that, as aiders and abettors are not named 
nor described in the statute, and the law re- 

i I here use the same words which 1 have used ia 
the Preface to the third ediiioa of the Crown- Law in 

quires 



31 

qtiiees statutes so penal to be construed Uterally 
and strictli^j he was not excluded from the 
benefit of clergy. IHne other judges thought 
him to be exc hided ; and some later judges 
have agreed with them : but the argument of 
Mr. justice Foster, whom sir William Black - 
stone "^ ^justly styles a very great master of the 
crown-law, and who, as lord chief-justice De 
Grey^ upon an hnportant occasion said, may be 
truly called the Magna Charta of liberty of 
persons as well as fortunes, amounts, in my 
opniion, to a demonsti-ation, that all those 
learned judges have mistaken the law, Sims 
might deserve as severe a punishment as Mid- 
winter ; but no punishment which is not autho- 
rised by law ought to be inflicted on any man ; 
and the point is, whether the law in this ^ise 
hath provided the same punishment for both. 
Mr. justice Blackstone ^^, it is material here to 
observe J adopts the distinctions which Mr- 
justice Foster endeavours to establish : and he 
lays down these rules : ^^ That when the bene- 
'^ fit of clergy is taken aw^ay from the offence^ 
** (^as ill the case of murder j buggery, robbery, 
** rape, and burglary,) a principal in the second 
*^ degree, aiding and abetting the crime, is as 
well excluded from his clergy as he that is 

^ See CommeDi IV. chap. L p. 2, 

ISee 3 Wib. 203. 

» Comment. IV. chap, 23, § 3. 

*^ p^^incipal 



'* principal in the first degree : bat that whert 
^* it is only taken away from ttie penon com- 
^^ mining the offence^ (as in the case of stab* 
** biog, or eommittiog krceoy in a dwelling- 
*** hcmse, or privately from the person^) his 
** aid^^ and abettors are not excluded; 

** THEOUGH THE TENDERNESS OF TILE I.AW, 
*' WHICH HATH DETEMIINED, THAT SUCH 
*' STATUTES SHALL BE TAKEN LITEEALLV. 

** 1 Hale, P. C- 529 ; Foater, 356/' 

In the appendix to the thini edition of the 
Crown-Law, in 1/92, I inserted this case; 
which the author had most reluctantly omitted 
in the first edidon^ at the pressing solicitation 
of lord Mansfield, who, in FebruarY 1762, 
if^Tote to him the foUowing letter. 

^* My dear sir, 
** I return your papers^ which I have read 
** with great pleasure and approbation; but I 
'* verj^ much wish, that you woukl not enter 
** your protest with posterity against the unani- 
" mous opinion of the other judges in the case 
** of Sims. If the determination was contrary 
*^ to former authorities, there is no hurt in it, 
^ Sims was in every view equally guilty, and 
" in the very same degree. In real truth, and 
" not by fiction of law, they both did the act, 
** Midwinter might not have been able to maim, 
" had not Sims holden, &c. The authorities 
'^ which you cite prove strongly to the contra* 

ry; 
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ryi but they seem to be founded in subtle 
** nicety find % ery literal interpretation ; not 
*^ upon the large principles which you lay do\^Ti, 
*^ the doing justice to the puhhck, and adapt- 
*^ ing the punishiu«iit to the degree of guilt. 
** It is impossible to say that Sims was not 
** equally criminal ; and, if his punishment was 
*^ less^ it could oidy arise from a slip in pen- 
^^ ning the act. The construction is agreeable 
" to justice : and therefore^ suppose it wrong 
*^ upon artificial reasonings of law, I think it 
*^ !)ettcr to leave the matter where it is. It ia 
**^ not dignits vintlice nodus. • V** 

^ **.J am, mth great truth, ^ 

** Your most affectionate^ &c, 

*^ Mansfield/* 

If this case had been published, agreeably to 
the author's determination^ in 1/62, it is pro- 
bable, that the lives of three unfortunate men 
would have been spared- Seven men" were 
indicted on the statute 9 Geo. L c. 22, being 
the same statute on whiSi Midwinter and Sims 
were indicted, tor shooting at John Green in 
his d^velli^g-house, and were tjied at the Old 
Bailey in 1/68, Tliree of them were proved tO 
have been present when the others fired, but 
they had not been seen to use any firc-amis 

n See the case of the coal-heavers in Leach's Cases^ m 

Croiva-Lavv^ p* 61^ — 63. 
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thetoselves. The jury found them all guilty ; 
&nd the judges**, on a reference to them, deter- 
mined^ that the offence offtl was capital ; and 
they \^*ere all executed. The words of the 
statute are J ** If any person or persons shall 
** wilfully and maliciously shoot at any person 
in any dwelling-house, or other place, every 
person so offending^ being thereof lawfully 
convicted, shall be adjudged guilty of felony, 
** and shall suffer death, as in cases of felony^ 
** without benefit of clergy/' This case is ex- 
actly similar to the case of Midwinter and Sims; 
and if Mr, justice Foster's opinion in that case 
be well founded, namely, that the benefit of 
clergy is taken away only from pefsons actually 
committing the offence, it follows necessarily, 
that three of those men suffered a more severe 
punishment than the law authorizcth. Sims, 
as I have already satd, might deserv^e as severe 
a ptmishment as Midwinter ; but if by law the 
benefit of clergy be taken from the latter, and 
not from the former, the same punishment 
ought not to be inflicted on both- In such cases 
nothing ought to be left to the discretion of 
judges; it is their province jh^^ dicere^ i\ot jm 
dare. ** The discretion of a judge is/' a^ 

• Sir Michael Foster and sir William Blackitone were 
not j adges at this time. The former died November 7^ 
1763 ; and the latter was made a judge in 1770. 

a greB 
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a gtfeat man hat!i saiU, ^* the law of tyrants j 

** IT IS ALWAYS unknown; IT IS DIFFERENT 
*^ IN DIFrEEENT MlftT J IT IS C ASUALj AND DE- 
** PENDS UPON CONSTITUTION;^ TEMPER, AND 
^* PASSION. In the BEST, IT IS OFTENTIMES 
** CAPRICE ; IN THE WORST, IT IS EVERY VICE, 
" FOLLY, AND PASSION, TO WHICH HUMAN 

*^ NATURE IS LIABLE." See lord Camden's 
argument in the case of Doe v* Kersey, Pasch. 
5 Geo. III. 1765, iiL C. B. printed in I766, 
p, 53. These remarkable words are also cited 
by Mr- Feame in his Mssay on the I^earning 
of Contingent Memainders and Executory 
Devises, p. 429, 3d edit 1776. 

The mention of this argument of lord Cam- 
den suggests to me the propriety of taking some 
notice of two cases, which were adjudged in the 
court of King's Bench, while Mr. justice Foster 
sat in the court. By the statute of frauds and 
perjuries^ 29 Car. 11. c. 3, it is enacted, ** That 
*' all devises of lands and tenements shall be in 
*^ wrltlngi and signed by the testator, .or some 
** other person in his presence^ and by his ex- 
*' press direction ; and be subscribed in his pre- 
**^ sence by three or four credible witnesses/' 
In the case of Anstey v. Dowsing, reported in 
Strange 1253 — 1255, it was adjudged, Pasch. 
19 Geo. IL by the court, (Lee, Wright^ Deni- 
fion, and Foster^) that a will of lands, attested 
by three witnesses, one of whom w^as John 
P 2 HaUes, 




3G 



Hailesj to whose wife the testator 
annuity of 20/, pej^ miwmi for her life aacl tor 
her separate use, and also to each of theni^ 
Hailes and his wife, a legacy of \0L for mourn- 
ing j was not attested hy three cretlible wit- 
nesses, and was therefore void as to the landa 
devised. In consequence of this determination 
the statute 25 Geo, IL c. 6, was made^ by which 
devisees and legatees, and also creditors Avliose 
debts are charged on the real estate, are allow ed 
to l>e admitted as witnesses to the execution of 
wills J but the devises and legacies to them are 
made void. Afterwards Mich* 31 Geo. IL in 
the case of Wyndhain v. Chetwynd, reported m 
1 Bur. 414—431, and 1 Black. R. 95—103, it 
was adjudged by the court, (Mansfield, Deni* 
son, Foster, and Wilmot,) that a vnW of lands^ 
charging the real estate with the |>aymeiit of 
debts and legTicies, and attested l)y Mr, Higdeii 
an apottiecai-y, who had a small dematid on the 
testatoi', and by Messrs. Squire and Baxter 
attoniies, who had bee^ employed bv the testa- 
tor in soliciting a pri\^te act of parliament; by 
which, however, provision was made for pay- 
ment of the expences attending it; and from 
frhomj on another account^ a balance w as due to 
him, w^as duly attested by three wituesses. In 
this opinion the whole court concurred ; but 
lord Mansfield, in giving judgment^ entered 
largely into the subject, and, in assigning his 

own 
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oVrn reasons, endeavoured to confute the rea^ 
sons which chief -lustice Lee advanced in the 
case of Anstey ararDowsing, and to weaken, 
if not to overturn, the judgment of the court 
in that case. Lord Camden, in his argument, 
combats the reasoning of lord Mansfield, and 
decisively shews, that the opinion of the court, 
in the case of Anstey and Dowsing, is founded 
in law and good sense. I will here give, from 
Mr. justice Foster^s notes, his reasomfor con- 
curring with lord Mansfield and the rest of the 
court in the case of Wyndham and ChetAvynd. 
They will throw light on an important subject, 
and will strongly confirm lord Gaatftden^s argu- 
ment. '^SSfeii' 

^' In Michaelmas term 17^7^ lord Mansfield 
^^ delivered the opinion of the Court, with his 
^^ own reasons'^ pretty much at large ^ that thfe 
^^ will and codicil were well executed and at-* 
^* tested within the intent of the statute of 

P Lord Camden, in p. Ifljfif his argument, printed in 
1766, asserts, that lord Mansfield declared his argument 
to be his own, aijfl himself to be answerable for its errors.; 
and this assertion is confirmed by 1 Black. R. 103 : but 
it is observable, that no such declaration is stated by sir 
James Burrow. Mr. justice Foster informed me at the 
time, that he said to lord Mansfield on the beribb, imme- 
diately after tmyeliyery of his argument, ^^ Although I 
** concur in the judgm^t of the court, yet I cannot coft* 
** cur in the rjpsons given by your lordship." 

^^ frauds. 



38 



4i 



'* fraudsT The court was unanimous in this 
*^ opinion : and indeed there w^s no great diffi* 

culty in the case* "• 

*^ The single objection to the competency of 
** the subscribing witnesses is, that they are 
** creditors by simple contract ; and the testator 
** having subjected his real estate to the pay- 
^* ment of all his debts, the witnesses have, 
** under the will, another fund to resort to, the 
** real as well as the personal assets. Their 
** security is mended by the will. 

" This objection admits of several answers, 

1. " It doth not appear to me, that since the 
^* commencement of the statute of frauds the 
^^ objection was ever made j and yet numberless 
^* wills must have been liable to the same ob- 
** jection, Servants in the family, surgeons, 
** apothecaries, nurses^ and other persons of the 
** like occupation, attending on sick-beds, at- 
*^ toriiies and others intrusted with the care of 
** the testator*s concerns, — these are the people' 
^' most likely to be called in upon such occa- 
** sions, and these are the persons who most 
^^ pi'oliably have been creditors in small sums 
** at least, and yet the present objection never 
** thought of, or, if made, never regarded. 

2. ** It is an objection which ought never to 
** have received any manner of<,t:jountenance^ 
** for it tends to defeat the intent of the testator 
^* in the very best thing he can do, and what 

^^ every 
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every testator ought to do, the making of an 
honest provision for the payment of his just 
debts, A provi^n of this kind is not the 
suggestion of fraud and ci^umvention ; and 
these alone are the objects of the statute, 
3* ** The objection merits still less counte- 
nance at this time, because the late act 
(25 Geo, IL c. 6.) hath made all ci'editors 
competent T^atnesses within the intent of the • 
statute of frauds, with regard to wills not 
HI thin the exceptions of the act, as the will 
in question happens to be. The legislature 
plainly saw no inconvenience, no danger of 
fraud or perjury, in admitting such witnesses, 
their credit being left to a court or Jurj, as 
the credit of witnesses in every ease must be* 
The late act hath indeed likewise quabfied 
legatees and devisees, but upon quite differ- 
ent terms ; for, in order to render them cre- 
dible witnesses within the statute of frauds, 
it hath taken away ail their interest under 
the will; every beqi^st in their favour is 
declared to be void. They are no longer 
legatees or devisees. Not so witli regard to 
creditors ; they are intitled to satisfaction 
upon the principles of common justice : the 
others are mere volunteers. 

t4, ** But felt her, it doth not appear by this 
special verdict, that the subscribing witnesses 
had any maimer of interest at the time of the 
** attestation. 
Lj ± 
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^^ attestation. As to Baxter and Squire^ they had 
^^ opened two accounts with the testator^ one for 
^^ business done in the ordlNu^' course of prac- 
'^ tice, upon whidli they are found to be debtors 
^' to the estate. The other concerned the passing 
^^ of a private act of parliament for tlie sale ci 
^^ lands^ in which the testator had an interest. 
^^ On this account there is a considerable 
^^ balance due to them: but it is found, that the 
^^ lands to be sold were by the act made liable 
^^ to the payment of that debt in the first place; 
^^ so that the witnesses were intitled to a satis- ' 
^^ faction out of that estate, and consequently 
secure without claiming under the wilL As 
to the apothecary's biU, besrilRv. what hath 
been already said, it is found, that the testa*- 
^^ tor died possessed of a personal estate suffi- 
*^ cient for the payment of all his debts on bond 
f^ and simple contract, with a great overplus, 
^^ and that his real estates are su£Bcient to dis- 
*^ charge all the iqfcumbrances affecting theni ; 
*^ and consequently Higden's debt was well 
^^ secure4 without the help of the will. This 
*^ will Hkewise answer all objections to the 
" competency of Baxter and Squire, if the an- 
^^ aw^rs already given are not thought suflS- 
^^ cient. 

" These are my reasons for coqpurring in the 
judgment, 

*^ When we are upon the construction of a 
• '^ modem 
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'* modern act of parliament, and endcavoitrintr 
" to find the true leg'al sense of the terms which 
*^ it useth, 1 cannotolhink it extremely material 
** to inquire, what rcstmind' the old Roman 
** law laid on testuturs, at what time, and upon 
" what principles^ and to what degree, the an- 
^' eient rigour was ahated, or what rendered 
** the attesting witnesses competent or incom- 
*^ petentj or how far interest was or was not an ^ 
'* objection to their competency. In our law^ 
" interest hath, in almost every case which can 
*^ be conceived, been deemed an objection to 
** the competency of a witness* A witness 
'' having a prese!it interest in the matter in 
*^ question, hath not been d a credible 

** %\itnes3 in the construction of statutes which 
*' require credilde witnesses to any fact. 

*' It was holdcn in the case of Ansteyand 
*' Dowsing, andj I think , very rightly, that in 
^* the question touching the credibility of a wit- 
Jf ness subscribing and atterting a will of lands, 
** the time of the execution of the w ill and of 
*^ the subscription by the witness is tdbe singly 
** regarded. This nobody ever denied in the 
** case of a witness credible at the time of sub- 
" ficription, and becoming infamous or interest- 
** ed before the production of the will in lite* 

** With regard to a witness interested at the 
** time of subscription, the late act hatli gone a 
** great \v ay towards silencing all future disi^ 

*' putesj 
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*^ pmtes ; but ib the case of a witness infamotii 
*' at that time, how far the infamy may be 

pmi^ged by a pardoD of otbenvise, may deserve 

great coosidervon uhenever the case shall 

come in jydgiiient, '* 

Sir William Blacksfcone, in several editioosf 
of his Commentaiies, in Book II. chap. 23, 
asserta, that the reasons of the determiiiatioa 
in the former of those cases were in the latter 
adfUilged to be insuflScient : but in a conversa- 
tion which I had with him on the subject, I 
t!onvineed him, that the assertion was not true; 
and in consequence in the subsequent editions 
he changed the \i'ord adjudged into the word 
said, B 

In the appendix to the third edition of the 
Crown-Law I have inserted another case, in 
which there was a variety of opinion among the 
judges ; chief-justice Ryder on one point dif- 
fering from Mr, justice Foster and the other 
judges, and he aiidMr, justice Foster agreeing 
on another point against the others. This case 
was omitted by the advice of lord Hardu icke; 
and in the margin of the copy intended for the 
printer, the author hath wait ten this note : "I 
*^ am satisfied that the chief-justice upon this'* 
** first question, and the other judges upon the 
** second, were totally mistaken, A great man 
" formerly of the profession , by whose advice 
^* the case is omitted, told me^ that he hath no 

** doubt 
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^* doijbt upon either of the questions. I be-# 
*^ lievej that his advice proceeded from a regaid 
** to the judges, or from his fear of estab- 
** lishing a bad precedent !^ the authority of 
** great names, though he did not explain 
** himself fully upon that head/' I also find 
among Mr. justice Foster's papers the follow** 
ing letter from his lordship, 

" Sir J GrQsvenor*square^ Feb, 24, 1761* 
** At the same time that 1 return your manu- 
** script herev^'ith, I desire that you will accept 
" my best thanks for the favour of perusing it, 
*^ I have read it through \\ ith great pleasure 
** and iuformationi being, as every thing must 
*' be which comes from you^ full of much Icarn- 
^^ ing and ability. Having already mentioned 
*^ the difficulties which occur to me about pub" 
** lishing the cases in the house of lords, k is 
'* unnecessary to add any thing farther on that 
** subject ; hut permit m^ to beg, that you 
^ w^ould reconsider, wheth4*r it may be advisi- 
^* able to send into the world the case of John 
*' Bell, tried at tlie Old Bailey in 1753, on the 
*^ statute 9 and 10 W, III. cap. 26. I forbear 
*' to express my reasons for calling your atten- 
^* tion once more to this case. 

** I am, with great esteem, sir, 
*' Your most obedient 

^^ humble servant, 

*^ Haebwicke/* 
Beirs 




Bellas case was thus. He was tried at thd] 
Old BaiJey in 1753 on an indietnient for high] 
treason, grouTided on tbe sttlnte 8 and 9 W. IIL 

c. 26. for having^ his en ntodv a press for coin- 
age wthout any lawful aariiority or sufficient 
excuse, and was convicted. On a reference 
the judges, two questions were made. '* 

First, whether a press for coinage is one of 
the tools or instruments within that clause of 
the act on which this indictment is founded ? 

Second, supposing it to l>e within the clause, 
whether the facts stated in the case amount to 
a siffficient ej:a(S€^ so as to take the defendant 
out of the penahies of the act ? 

Upon the first question, chief-fustice Ryder 
was single, and thought, that a press for coin- 
age is not one of tlie tools or instruments 
within the clause of the act on which the indict- 
ment is founded. This opinion rests on a very 
slight foundation in point of law ; but it was 
probably occasioneli by an excess of caution nn^ 
tenderness^ he having been attorney-general at 
the time of tlie trial. 

Upon the second question, the majority of 
the judges thought, that as the press was in- 
tended for coining ioN 15 ff or^ and other foreigi? 
pieces, not the current coin of this kingdom, 
his case was not within the act. But the other 
two judges Avere clearly of opinion j that as the 
press was intended to be used in coinings and 

w^as 
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^'as fitted as well for counterfeiting the coin of 
the kingdom as any other coin, the prisoner *» 
case was within the^ct It could he no excuse, 
they thought^ within the sen^ and meaning of 
the act, for him to say, * I intended the press 

* for a very wicked purpose, but not for the 

* w^orst it was adapted to j I intended to com- 

* mit misprision of treason, but not high trea- 

* son ;* the words sufficient etvctise meaning, in 
this actj as they do in all language, an honest, 
a fair, a reasonable excuse, an excuse w hich an 
honest man may make without blushing. 

Lord Hardwicke, in his last-cited letter, 
which is dated February 24, 1/61, observes, 
that he had mentioned some difficulties which 
had occurred to him, about publishing the casee 
in the house of lords. He refers to a letter 
written by him Febniary 2^ 1^61 ; a eopy of 
which I here insert 

Siu, GrosvenoT^square^ Feb, 2, VjQl, 
I return you many thuiiks for favouring 

me with the perusal of the papers, which are 
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inclosed in a packet accompanying this letter; 
'* for, however I may hapj>en to difier in opl- 
'* nion from some particulars contained in them, 
" I could not but receive much pleasure from the 
" pains which you have taken, and fromtlie com- 
^^ position, I should make a very ill return for 
" your obliging communication, if I did not 
*^ take the liberty to give you a hint to look 
♦ *^ into 
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^* into the hook of orders of tBe house of lords^^j 
** ntimero 77 j where you ^ill find a stHndii 
*/ order made 27*" Feb. 1698^ upon occasion of 
** a complaint iifi^e to the house concemiog 
the publication of sir Bartholomew Shower s ^ 
** Cases to Parliament, Which m still in for<^ 
** and observed. >* 

" I am, with great regard, sir, 

** your most obedient • 

** humble servant, 

** Habuwickb/* 

His lordship having conceived some doubts 
on the case of earl Ferrers \:^'as verj^ desirous to 
prevent the publication of it; and with that 
view he endeavoured^ by a degree of intimida- 
tion, to prevail on the author to suppress that 
ease, and also the cases of lord Pitshgo^ lord 
John I)rummond, and captain John Gordon : 
but the author was so perfectly satisfied in the 
case of carl Ferrers, that he could not comply 
with the impoitunate request of a man whom 
he loved and honoured. I am not^ and I be- 
lieve that Mr. justice Poster w^as not, apprized 
of lord Hardwicke's objections; but I well re* 
member to have been told by Mr. justice Fos- 
ter, that in the opinion of his son, Mr. solici- 
tor-general YorkCj they were not well founded* 
llis lordship, however, was so intent on carry* 
ing his poiut, that he renewed his application 
on the subject in a letter dated Maich 30, 

1762, 
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1762, which I will here insert, together tvith 
the answer to it, 

*^ GrowenoT'Square^ March 30 ^ 1762.* 
*' Sir, # 

" I am extremely obliged to you for having 
** communicated to me the specimen w4iich 
** you have received from the Oxford-press of 
** those Rejiorts, which you formerly were so 
" good as to favour me with the perusal of in 
** manuscript. I am very glad to observe, that 
*^ they are so handsomely and correctly printed. 

" I formerly acquainted you, in a short let- 
" ter, with my doubts as to publishing those 
" proceedings in the house of lords, which make 
'* a part of the book, without their leave ; and 
*' as to the standing onler of the house, No. '^'^y 
'* relative to that point, as I suppose that you 
'* have fully considered it, I will not presume 
** to give you any farther trouble upon it, ex- 
*^ cept to say, that I have not changed my way 
*^of thinking upon it. 

** I am truly sorry to find, that the state of 
** your health has not permitted you to go the 
** circuit, but extremely glad that you had the 
^* caution not to run so great a hazard; for 
** nobody can more sincerely wish the perfect 
** re-establishment of your health than. 
Sir, your most obedient, 

" and faithful humble servant, 

** H akpwicke/' 
The 
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Tlie answer here follows, wliich I take from 
a copy preserved by the autlior in his own 
hand-\mtiog. The raader ^^11 perceive from 
ity that he thou^t the methofl taken hy the 
noble lord for effecting his purpose to he im- 
proper and ungenerous* 

« My Lord, jipril 2, 1/62. 

^* I have the honour of your lordship's letter 
** of the 30 th of March ; and must ever acknow- 
** ledge your goodness in agiiin putting me in 
** mind of the standing order. No* fj. But as 
** that qrder^ though conceived in general terms, 
^ was made upon a special occasion, the publi- 
** cation of an entire volume, professedly styled 
^* Cases inParUamentf I should hope, that the 
*^ few cases wliich I have inserted among other 
*' crown cases, and which fall \^'itlun my gene- 
*^ ral plan, may he entitled to the same indul- 
*^ gcnce which those reported by Peere-Wil- 
" EaiM, Strange, Comyns, and many other 
** writei's, have met with, I hnve presumed, as 
** they did, upon the benignity of the house ; 
** and If I have \^'rltten with equal precision 
** and judgment, I hope that I shall not incur 
** a censure which they have escaped. 

** Hasty and indigested Reports of what pass- 
*^ eth in parliament would, 1 own, reflect some * 
** dishonour on that august judicature. They 
** do so on every court in Westmlnstcr-liall, 
" and they are become the burden and scandal 

*^ of 



4i 



«f 



a 



of the profession- Against such reports, it is 
probable, the standing order was principally 
*' levelled. But since other writers have, with- 
*^ out censure^ reported parliament-cases arising 
** within their own experience, I flatter myself 
" that I shall not be distinguished from them, 
** and that I shall not be the first writer against 
** whom an order of more than 60 years standing 
" shall be revived. My hopes in this respect 
** are grounded on the well-known candour and 
** magnanimity of the house; and, permit me to 
'* add, upon the friendship which your lordship 
" has long honoured me with, and your great 
**^ weight in that assembly. These considera- 
" tions encourage me to hope, that an old ser- 
*' vant of the pubhck (not, I trust, wholly an 
*^ unprofitable one) has little to fear from the 
*^ sleeping" lions. Your lordship knows whence 
*^ I borrow this figure, 

'' I am, &c. M F/* 

I cannot forbear to observe, that in Hilary 
term, 30 Geo. II. 17^7^ a difference of opinion 
appeared in the court of King's Bench on a 
very constitutional point ; I mean in respect to 
the writ of habeas corpus. This aiFair excited 
great attention a considerable time, and in con- 
sequence of it a bUi was brought into the house 
of commons for g^iving' a more speedy retnedy 
to the sttbject itpon the writ of habeas corpus i 

e but 
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but sir Jumes Biurovv in his Reports U totally 
silent in regard to this busbiess^ * 

As we have not, to JOy knowledge, any good 
account of this important affair in print, I wiU 
give the best account which I can extract from 
Mr, justice Foster's notes and papers. It ap* 
pears by his note hook^ that in that term mo- 
tions were made to the court for several writs 
of habeas carpiis in favour of men impressed for 
soldiers under the statute 29 Geo. IL c, 4. upon 
affidavits intended to shew the men not to be 
within the description of the statute; that the 
courts instead of granting the writs, made rules 
for shew ing cause why the v^Tits should not go, 
for notice to be given to the solicitor of the 
Treasury, and for the keeper of the Savoy, not 
to suffer them to be removed in the mean time ; 
and that aftenvards in the same term the men 
were discharged by the court with the consent 
of Mr, solicitor-general Yorke* These cases 
are severally intitled Me King' against Haij- 
tmrd; and in them Mr, justice Foster ex- 
pressed his sentiments concerning the writ of 
habeas cor jms, and in particular declared It to 
be his opinion, that the return to the writ is 
not in all cases conclusive to the court or to the 
parties, but that men, wrongfully impressed 
into the publick service by sea or land, are by 
law intitled to, and ought to have, an easier 
and speedier remedy tlian an action for a false 

return, 
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return, which may afford to them not the least 
relief. Among liis papers I find in his own 
hand^uiiting a copy of a letter which he wTote 
to Mr. solicitor-general Yorfee; the date of 
which be hath neglected to preserve in his 
copy^ but from internal raarks it was manifestly 
written in the former part of the year l/SS, 
'' Sir, 
" The practice of granting wTits of habeas 
** corpus in the vacation in cases not within 
*^ the habeas corpus act having long prevailed, 
>^ I confess that I did not entertain any sort of 
^* doubt touching the legality of it ; though 
*^ possibly there might have been some room 
** for a doubt, if the passage in lord Hale 
*^ (2 Hale 145)^ which you mentioned^ and 
** that in 2 Inst. 53, had been considered inde- 
pendently of the practice. But as I always 

* considered the case of a barely wrongful de- 
^ tention as not within the habeas corpus act, 

* but merely at common law, I thought a legal 
^ sound discretion ought to be used, and gene- 
^ rally expected an affidavit, on behalf of the 
^ party applying for the writ, setting forth 

* some probable ground for relief upon the 

* merits of his case. This method I constantly 

* observed in the case of men pressed into the 
*' service : and that the publick service might 

I** not suffer by an abuse of the writ, I ordered 
notice to be given to the proper officers of 
E 2 ** the 



4& 



52 



**^ the crown, of the time at which the party 
*« was to be brought before me, with copies of 
<* the affidavits. Iti this way several were dis- 
** charged : and I must say, that in some in* 
** stances I saw so much oppression on the part 
** of those concerned in that service, that 1 am 
** satisfied the subject ought to have some better 
'* relief than what the pressing acts have pro- 
** vided- 

" About the latter end of Michaelraas-vaca- 
•* tion-was*twelve-monthj applications for the 
*' writ coming very thick upon rae^ I began to 
" see the difficulty of steering properly between 
'* the Uberty of the subject and the necessities i 
*^ of the publick; and accordingly desired the 
** advice and assistance of the other judges of' 
** the court We met at my chambers a few 
*^ days before Hilary term ; when I found that] 
*^ the doubt which I have mentioned had ope-1 
*^ rated strongly. This determined me, the 
** term being at hand, to proceed no farther 
** than the discharging of one or two upon re- 
^* cognizance for their Hppearance in the term. 
** What passed in court upon motions for the , 
** writ is well known. 

** I sent to you the other day the copy of the 
** return in tlie case of the Queen and Cham- 
*^ berlain* When you shall have got it tran-^] 
** scribed, you will return it to me. I have no' 
" uate of that case, nor of any otheis relating 

'' to 
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** to this matter, in the late queen^s time, 
** though I attended Westminster-hall a little 
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more than five years before her death- There 
was no act for pressing in the last reign ; and 
^* I think, that all the acts of that kind in the 
^^ present have been made since I was on the 
" bench. From the few notes which I have 
" relating to that matter I find, that the court 
** hath not granted the \%Tit as of course, and 
** ^vithin the habeas corpus act, but hath re- 
** quired affidavits on behalf of the party apply* 
*' ing for it, setting forth the merits of his case : 
*' and J on the other hand, though proper re* 
** turns in point of form may have been made, 
** tlie court hath not given entire credit to 
'* them, and put the party complaining to his 
*' remedy by action for a false return ; but hath 
** constantly entered into the merits of the case 
upon afiidavits, and either discharged or re- 
manded the party, as the case hath appeared. 
** This was done in Trinity term, in the 19th 
^* or 20th of the king, in the case of one Rey-- 
*^ nolds"*; and in Easter term, in the 29th of 

^ After writing this letter the author drew up a fuller 
account of this case, which I will here give. 

^* The King against White. 

^ " Saturday nest after the Octave of the Holy I'rinity, 
** in the 1 9th year of King Geo. IL a writ to major Tho^ 
** mas White in the Tower of London Ar his tieputy, for 
** Thomas Reynolds* Major White, by the name of 

*' RitEAUD 
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*' the king, in the case of one Hamilton ; and 
" in the following term, in the case of one 

** Richard White (fiir his chris^jan name was mistaken 
*^ in the writ) returns, "Thiit Reynolds was committed to J 
" his custody, as a person impressecl according tu the| ~ 
" {IS Geo.l!. c, 10.) then lately made for recniiiinj 
" majesty*s land forces and marines, which is the caf 
*' of his detention; and he brings his hody iato court." 
The return seems to be sufficient in point of form, 

" Monday next after Three weeLs of the holy Trinity^ 
**i!i the I9th year of the kingj Reynolds being brought 
** into court in the custody of Richard White^ it is order- 
'* ed by consent of coimsel on both sides, that the name 
'* Tkmnas White mentioned in the writ be made Ricliard 
'* White ; and it is farther ordered, that the said writ and 
*^ return be filed, and that the said While bring into 
** court the said Reynolds on Wednesday uexL And 
'* upon reading the several affidaTit^ qf Thomas Kell, 
*' &c. &c, it is farther ordered, that Thomas Bed well, 
*^ &€. he— * (the commissioners for puiiing the act in exr- 
** cutionj who acted in the qffkirj^ shew cause to-morrow, 
** why the said Reynolds should not be discharged out of 
*' the custody of tlie said Richard White* The a(B davits 
•^ aboye-mentioneJ were in behalf of RcvnoldSj in order 
*' to shew, that he was not a person within the deserip* 
^' tion of the act, and that the impressing of him was a 
** wicked scheme of one Robinson^ and founded in 
*' malice, 

** Wednesday next after Three weeks of the holy 
** Trinity, in the 19th year of the king, Reynolds being 
** brought into court by major White, gives his ov 
" recognizance in the sum of 100/. for his appearance in 
** court the first day of next term, to answer to such things 
** as shall be objected against him ; and thereupon it is 
** ordered, that he be discharged out of the custody of 

** major 
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** Worald, — all pressed men ; and of dnc 
*^ M^Nowiij a supposed deserter, but in truth 
" an out-pensioner of Chelsea; and in a few 
** other cases, of which I find no notes. In 
** some of these cases the parties, complainings 
^Ifere discharged in court ; in others they en- 
*^ tered into recognizances j^ with tlie consent of 
*^ the counsel for the cro\^ai, to appear the next 
" term, and were then discharged, the king's 
" counsel either consenting or not opposing, 

** major Wliite. Oa shewing cause, the above-tnen- 

** tioned affidavits were read on the part of Reynolds; 
" and on the part of the commissioners, their own affida- 
**Tit, and the affidavits of Robinson and some others, 
** were read in support of what the commissioners had 
*' done in the affair; and the courtj upon consideration 
*' of the affidavits on either side^ made the last rule : 
" and upon the first day of the next term Reynolds 
** appeared J and his recognizance was discharged^ no 
*^ opposition being then made on the part of the crown 
*^ or of the commissioners, 

" I was favoured by my brother Bathurst with copies 
'^ of the rules, writ, and return, and of the affidavits filed 
*' in the office- 

'* I have an imperfect note of this case. Affidavits 
'^ were read on both sides ; and the court said, that al- 
'* tliough it is not usual to enter into the truth of facts 
" set forth in the return to a habeas corpus^ yet in this 

case, as the party suing the writ hath no other remedy, 
f it may be done : and that if Reynolds is not within the 
^description of the act, the com mis.^ toners have no sort' 
*' of jurisdiction over him : the whole proceeding is a 
" mere nullity, as coram mnjudict" 

"If 



ire written w31 eidiCT give 
jum tight into tbe matters aboat which yoa 
** mquired, when I hpd the ^^our of a visit 
** from jim^ or afford yoa any amasementj you 
** are heartily welcome to it. 

"Iam,&c. MFr 

^^ EiDtrtise some rasures and after-thoughts ; 
** for transcribing a long letter, mth thick 
*' ink, soft pen, and hard paper, is riding 
*' twice over a deep road upon a lame 
'' hone/' 

On the 9th of May l/oS, the house of lords^ 
on the second reading of the bill from the com- 
monS| intituled, jin act for giving a more 
speeiiy remedy to the suhject upon the writ of 
habeas corpus^ ordered the judges to attend the 
houae^ to deliver their opinions seriatim^ with 
their reasons, upon ten questions, which may 
be seen in the journal of the house of lords of 
that day. On the 25th, 26th, and 29th days 
of May, many of the judges delivered their opi- 
nions on the questions proposed to them by the 
lords ; and on the 2d of June, after long debate, 
the bill was rejected by the lords, who then or- 
dered the judges to prepare a bill to extend the 
power of granting wTlts of habeas coj^ptts ad 
stih/iciendum In vacation^! me, in cases not 
within the statute 31 Car, IL c. 2, to all the 
judges of his majesty's courts at Westminster, 

and 
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and to provide for the issuing of process in va- 
cation-time to compel obedience to such writs; 
and in preparing such biU to take into consider- 
ation, whether in any and what cases it may b© 
proper to make provision ^ that tlie truth of the 
lacts contained in the return to a writ of habeas 
CQTptis may be controverted by affidavits or tra- 
verse, and, so far as it should appear to be proper j 
to insert clauses for that purpose^ and to lay 
such bill before the house in the beginning of 
tile next session of parliaments 

About this time^ May 15, l/SS, lady Foster 
died after a long illness ; and by this event Mr, 
justice Foster was prevented from attending tho 
house. However, on the 24th of that month, 
he wrote to chief-baron Parker an excellent 
letter, of which he hath preserved a copy in his 
own hand -writing. 

'' My Lorb, May 24, 1758. 

u "\^|ien we met at lord chief -justice Willes's 
** house, I had the satisfaction to find, that you 
*^ and I do not diifer in opinion upon any of the 
" questions proposed to us by their lordships, 
" except the tenth. Upon that question^ 
^* which your lordship sees is proposed in the 
^^ strongest and most striking terms % we did 
"then seem to differ. 

^See the Lords Journals, XXIX, p. SI 2, S2Z. 331,« 
357—341. 344—347. 349, 352. 353. 

* That question is in the following words ; *^ Whether 
** in all cases whatsoever the judges are so bound by the 
♦^ facts set forth in the return to the writ of habeas cmyus^ 

" that 
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;-^ I agree mth your lordship m tlie truth of 
die general doctrioe, chat a return to a writ 

j^* that tliey cannot Jbehajigr lie perscm bFotight up be- 
11^ fore ihetn, althoci^ it shocild appear most manifestly 
to Lbe jadges^ by tbe clearest and most undoabted 
*' proof, that such relura is hhe in fact, and that the 
person so brought up is resoxained of his liberty by the 
** most unwarrantable mcsaits^ and in direct violation of 
'Maw and justice f*' 

MfC justice Foster hath wTiltcn in ihe margin — ** Gob 
" rOBBlD THAT THEY SHOULD." But ho«r is this question 
answered by some of the judges? Chiet-burou Parker*s 
aniwer is thus : ** That in no cases whatsoever the judges 
" are so bound by the facts set forth in the return to the 
'^ writ of habeas corpm^ that they cannot discharge the 
"person brought up before theni, if it should apjiear 
" most manifestly to the judges, by the clearest and 
" most undoubted proof, that such return is false in fact^ 
** and that the person so brought up is restrained of hia 
" hberty by the most unwarrantable means^ and in direct 
'* violation of law and justice ; but b^ tht clearest and 
'* most undoubted proof he understands the verdict of a 
*'7w?y, or jiidpnent on dtmurrer or oikcrxtw^ in an action 
^^for a false return ; and in case the Jaets relumed to a 
*' writ of habeas corpus shew a sufficient ground in paint of 
*' law for such restraint^ he is of opinion^ that the court or 
*^judg€y before whom such writ is returnnble^ cannot ivy 
'* the facts contained in such return b^ affidavits'^ In 
nearly tlie same manner the question is answered by Mr. 
justice Deuison, Mr. baron S my the, Mnbaron Ad^ms^and 
Mr* justice Wilmot. If the opinion of these judges beagree- 
ablo to law, the greatest injury, as Mr, justice Foster ob- 
*»erves, may be done to a man without a possibihty of re- 
dress* Goldswain's case, which is reported in 2 Black- 
stone's Reports, 1207— 1 211, and which came before the 
court of Common Pleas^ (Dc Grey, Goukl, Blacks tone, 

and 
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*^ of habeas corptts is conclusive in point of fact* 
^^ It cannot be traversed ^j the court is bound 

and Nares,) Pasch, and Tril^l S Geo* ML 177^, now de- 
serves the greatest attention. He was illegally pressed 
ihto the sea-service, ami Mr. justice Gould said, — " I 
"do not conceive, that either the court or the party are 
" concluded by the return of a habeas corpus, but he may 
** plead to it any special matter necessary to regain his 
'' liberty. St. Johirs case, 5 liep. 71, was a case of this 
"kind. One Gardenet^was convicted and imprisoned 
" for carrying a hand-gun, and this cause being re- 
** turned on habeas corpus^ he pleaded to it, that hi 
** was a sheriff's officer, and as such entitled to 
" carry a hand-gun ; which plea being confessedj he 
" was discharged* It is said in ikd Sucin and Burnubj/^ 
" Ld. Kym, 900, Salk. 181, that the record of St. John's 
*^ case cannot be found ; owing perhaps to a mistake of 
" the year, which is in Coke 34 Eliz. whereas in Cro- 
" Eliz, 821 it is reported under the name of Gardener's 
*' case in 43 Eliz. and there is a copy of the record in 
" Treniaine :^54, which is said to be R 43 Eliz. rot 49/' 
The learned reporter adds, — " The court declared, that 
*' thev could not wilfully shut their eyes against such 
** facts as appeared on the affiLlavits, but which wexG^ uot 
*^ noticed on the return. They were inclined to think it 
*^ their duty immediately to discharge the party, and 
** should therefore in some measure do it; but still with 
" a reserve to any question of law, which the admiralty 
*' meant seriously to argue. They therefore discharged 
<* ©olds wain on his own recognizance of 2QL to appear in 
*' court the second day of the next, being Trinity, teraij 
** and in the mean time recommended it to the counsel 
'* for the admiralty to consider, whether they would 
'* amend their return : in default of which the court 



•* by it J and the injured party is driven to hi» 
*^ action. This, I admit, is the general rule j 
*^ but I think^ that it is not universally true. 
*^ Cases may be put which are exceptions to it ; 
** and exceptions do not, as your lordship well 
*^ knows, destroy, but rather estabhsh, a gene- 
■^ ral rule. The case of persons pressed into the 
'* service is, I conceive, one of them, for this plain 
" reason^ that if the party cannot controvert 
** the truth of the facts set forth in the return, 
*' he is absolutely without remedy. An inade- 
** quate ineffectual remedy is no remedy ; it is 
** a rope thro^^n oitt to a drowning man, which 
** cannot reach him, or will not bear his weight 
** It is the offering of baubles to the children of 
** one's family, when they are crying for bread. 
*^ In common cases, in every case where the 
'* general rule is laid down, the injured party 
** must wait with patience till he can falsify the 
*' return in a proper action. This, it must he 
'* confessed^ is a great misfortune ; but, till the 
'^ day of his deliverance comes, he continues at 
*' home in the custody of the law, and under its 

** would consider whether to qua^sh it for insu fficiency, 
** or admit Goldswain to plead to it according to the pre- 
** cedent cited by Gould, justice ; or take it up in a mlire 
** summary way, by taking pro conftsso the matters litated 
** in the original affidavits. And now on the second day 
** of this term J being the 20th of June, Goldswain ap- 
** peared on his recognizance, and was finally discharged, 
** by consent of Dary, counsel for the board of admi* 
«« raUy." 

*' protection* 
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*.* protection. This, your lordship knows, U 
** not the case of a man pressed into the service 
** by land or sea, supposing him to be no object 
** of the law. He is taken from the Exchange, 
** or from behind his counter, no matter whence, 
*^ and thence to the Savoy, or aboard a tei>der j 
** and if his friends happen to have time enough 
" to procure a habeas vorpiis^ a sufficient return 
** to the writ is immediately made, (there ar^ 
" precedents enough in the crown-office, and they 
^* are soon copied,) and the man is sent away, in 
** due form of law, to take his chance, for some 
^* years perhaps, amidst the perils of the sea, 
" and the disasters of war* But it is said, that 
** he is not without a remedy. What remedy ? 
** An action against a man perhaps not worth a 
" groat But how responsible soever the officer 
** may be, what satisfaction in damages is equal 
^* to the injury ? or, if that were possible to be 
** had, what becomes of the action, if the plain- 
** tiff should be knocked on the head in the ser- 
** vice ? Why, truly, moritur citm persond, 
** In short, he hath, in this view of the case, 
** no remedy, unless you give him what I call 
*^ the specifick remedy, a right to controvert 
** the truth of the return before it is too late^ 

^* In the case of the Kirig^ and White, which 
•* was mentioned at our last meeting, the court 
*^ considered the matter in this light, and in the 
** end the man was discharged upon reading 

'^ affidavits 
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^* aflfidavitsonbothsides. The like hath since been 
" done in other cases of like nature. It matters 
*^ not with me^ what method the court took to 
'^ CM>me at the merits of the question in point of 
f^ fact. The principle wliich they went upon 
** is what I rely on : and the principle, as I 
*' take it, w^as^ that though in common cases 
*^ the return is conclusive in poiut of fact, yet 
** these Bpecial cases^ as they come not w ithin 
** the general reason of the law, are not within 
^^ the general rule. The parties are witliout 
*^ remedy, if they are not to controvert the 
** truth of the return in a summary way ; and 
** therefore they shall do it* 
•, /** You may be surprised to receive so long a 
*^ letter from me at this time ; hut, to contess 
** a serious truth, while I am thinking of these 
^"^ indifferent matters, I feel that my mind is 
*^ employed upon something which doth not 
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ive me nain* 



am. 



M, v:' 



To this letter the chief-baron, May 2^, 1/58, 
returned the following answer : 
'* Good Beotheh, 

'* I ant favoured with your letter ^ and am 
" very sorry for your late great loss. As y6u 
*^ agree to the general principle, that the return 
*^ of a habeas corpus cannot be contradicted in 
*^ that proceeding, so I must confess, that yout 
" reasons are very strong to shew the present 
** to be an inadequate remedy ; but I am afraid, 

^^that 
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that tbe parliament only can apply a quicker 
** and more effectual remedy. As to the case 
*^ of t/ie KiJig and White, and several suhse- 
*^ quent cases, I entirely approve them^ but 
*' consider them as collateral proceedings, 
** founded on the general power of the court of 
** King's Bench ;^ to correct the acts or misde- 
" meanours of all inferior jurisdictions to the 
" oppression of the subject. We have gone as 
^^ far in delivering our opinions as my brother 
" Smythe, and are to proceed on Tuesday, so 
^* that it must be left to your own discretion, 
*^ whether you will give your opinion or not ; 
** but if you should not choose to appear, I 
** have taken care, that my lord-keeper shall 
*^ excuse your absence to the lords- 
*^ I am, with true respect, sir, 

*' Your most obliged brother, 

*^ And obedient servant, 

** 11 Parker, 
'' Bedford-row, May 'I'J, 1758/' 

While this business was depending in the 
house of commons, Mr, justice Wilmot wrote 
to Mr* justice Foster the following letter 

^^ Ormond'Sh'eet^ April 9, 1758. 

*^ Dear Brother, 

" I herewith send you a state and some rea^ 

^^ st^fis, which lord Mansfield and I have put 

^' together, to explain and support the court's 

proceedings upon the present act 
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*^ We desire^ that you will be sogood^ a$ 
** aoon as possible^ to look them over, and to 
** correct them as you think proper, and to add 
** such other reasons as occur to you in support 
** of what we were all of opinion to do ; and I 
'* own, that I am still strongly of the same 
** opinion. If you should think, that, suppos- 
** ing the construction of the act wrong, yet 
** what we did was right, that may properly be 
*^ added^ and is an argument hfortioru 

** You recollect, that this happened but just 
** before Hilary term. The parliament was sit* 
** ting, and in the new bill might have laid 
** down what rule they pleased before the vaca* 
** tion. 

'^ I am, dear brother, 

'* your most faithful friend, 
^^ and most obliged 
*' humble serv^ant, 
** Eaudle¥ Wix-mot/' 

Mr. justice Foster the next day returned an 
answer to Mr. justice Wilmot, which, as I am 
informed by his son, John Wilmot, esq. one of 
the masters of the court of Chancery, is not 
found among his papers* I give it from a copy 
in my possession in the author's hand-BTiting, 

^^ Dear Brother, April ^0^ l^SS. 
** Lord Mansfield did me the favour of a^ visit 
** on Saturday, and told me of the paper which 

** I received 
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'^ I received from you yesterday, ^nd no%v re- 
** turn. He told me^ that it was intended as a 
** justification of the rule which we made ia 
^* Hilar)^-term-was-twelve*month; but in what 
" manner it is to be made use of, I know not. 

** It wiU undoubtedly be a full justification 
** of that measure, if it be known ^ that even a 
** majority of the judges have put the con- 
'* struction on the act which you contend for, 
*^ They^ if they are well founded, need no better 
''justification j and the judge who differed 
" desires no better than to say, that he came 
" into the measure, as the only expedient^ 
** whichj all things considered, offered, to let 
" the subject into a proper defence agahist the 
** abuse of the powers given by the act. 

*^ I have made some marks with my penqil 
^' on your paper, which I will now explain, 

'^ P, 1. * The first consideration was, whe- 
** ther a writ of Imheas corpus might issue in 
*^ the vacation in cases not within the habeas 
** corpus act, and the passages in Coke and 
'* Hale were mentioned : but that matter, upon 
** farther inquiry, is now put out of doubt* I 
^^ indeed, out of pure deference to what I took 
^* to be the opinion of the majority, have de- 
** clined granting the ^Tit in the vacation, but 
** sorely against my own judgment, I am in- 
** formed, that writs have issued in the vacation 
** since that time. 



66 

u p^ 2. *j^| p; 3.^ p. 8.* In these placed, 
and perhaps hi some others, which I have not | 
marked, you speak of the judges in general ; 
you ahould confine yourself to the major part^ 
which, I suppose^ is the case. 
** P- 8,f Here all the judges concurred* 
** P. 9.* The words struck out should bo I 
inserted : and you will be pleased to consi- 
der, whether this rule, and that which we 
grounded upon it, do not go on a supposition, I 
that the adjudication of the commissioners \b I 
not final to all intents and purposes. With 
regard to those who are the real objects of 
the law it is final : and w ith regard to the 
{lersons to whose custody prest men are deli- 
vered till they can be otherwise disposed of, 
and likewise to the officers who receive them 
and treat them as soldiers enlisted, it is a fall 
indemnity for what they do under the autho- 
rity of the commissioners. This construc- 
tion the act wiU bear, and the strong wording 
of it, w hieh you have very properly pointed \ 
out, plainly leads to it, and, I think too^ is I 
sufficiently satisfied by it : but that the adju- 
dication of the commissioners should be con- 1 
elusive to the pai'tles, whether objects of the] 
law or not, 1 can never admit. You argue 
from the intention of the act I know no , 
better rule of construction than attending to 
the intention of tlie legislature. Be pleased 

''to 
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*^ to try your leading principle by this rule, 
** Was it the intention of the legislature to re- 
" peal magna charta; to put every man in the 
*^ kingdom into the power of two or three com- 
*^ missi oners met over their liquor at an ale- 
** house or a tavern; to send the hest man 
" among ns food for potvder to North America ? 
*^ This^ I am sure^ was not their intention ; and 
*^ yet, if the adjudication of the commissioners 
^* be conclusive to the party, and a proper retura 
" be made to the writ, this may be the conse- 
** quence, 

'^ P, 9.* I do not recollect this circum- 
^* stance. I did not sufficiently attend to all 
** which passed that day. 

** I have spoken my mind freely to you, I 
*^ have, you know, spoken to the same effect 
*^ more than once on the bench; and I have 
'* seen no reason to alter my opinion* I hope 
** that I shall have no occasion to say any thing 
*^ more on the subject in publick : for at a time 
*^ when the w^orld is full of jealousy, and run- 
** ning mad after popularity , one would not 
'^ wish to see judges divided on points, where 
*^ the liberty of the subject is so nearly con* 
** cemed. 

'*Iam,-&c, M, R'' 

\, Whether the paper mentioned in these let- 
.ters be now in existence or not, I am unable to 
say. On a view of tfie facts and reasons here 

r 2 brought 
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brought together, it is natural to wish, thatth^ 
bill, which the judges drew'* with great care 

• It is in the following w<?rds : ** Whereas the writ of 
** h^keas cm^us ad subjiciendum bath been found by ex- 
** petience to be the most expeditious and effectual 
** method of restoring any person to bis liberty who bath 
** been unjustly deprived thereof; and whereas extend- i 
•* ing the remedy of such writ, and enforcing obedience 
" tbcreuoto, aud preventing delays in the execution 
** thereof, and ascertaining the proceedings thereupon, 
** will be greatly beneficial to the subject : Be it there- 
M fore enacted by the king's most excellent majesty, by | 
** and with die advice and consent of the lords spiritual ' 
** and temporal and commons, in this present parliament 
** assembled, and by the authority of the same, that wber© 
** any person shall be confined or restrained of bis or her 
** liberty* otherwtse than for some criminal or sup[X)aed | 
** criminal matter, it shall and may be lawful for the lord 1 
" cbanceUori lord keeper, lords commissioners of the 
** great seal for the tioie being, or any one of them, or 
** any one of his majesty's justices of the one bench or 
** die other, or tlie bamiis of the exchequer of the degree 
*' of the coif, and they are hereby required upon com* 
♦* plaint made to them by or dn the behalf of the person 
** so confined or restraine;!, if it ^hall appear by affidavifr^l 
** or aifirniation (in cases where by law an ainrLiatJon m^ 
** allowed) that there is a probable and reasonable grotind 1 
** for such complaint^ to award in vacation-time a writ oil 
*< habeas corpus ad subjiciendum, under the seal of such 
•* court whereof he shall then be one of the judges, to Im, 
^* directed to the person or«persous in whose custody or 
'* power the party so confined or restrained shall be, 
**TeturuMe ivwu'diale before the person so awarding tho 
*' same, or before any other judge of the court under tha 
^' seal of which the said writ issued » x 

<* An* 



aiid attention by order of the house of lords, 
had been brought inttt the house^ and passed 

" And be it farther enacted by the authority afore&aid^ 
" that if the person or persons to whom any writ of 
** habeai corpus shall be directed in puisuance of this act, 
** upon serrice of such writ, either by the actual delivery 
** thereof to him, her, or them, or by leaving the same at 
** the place where the party shall be confined or re- 
** strained with any servant or agent of the person or per- 
^' sons so conhning or restraining, shaU wilfully neglect 
** or refuse to make a return or pay obedience thereto, 
** he or fthe shall be deemed guilty of a contempt of the 
" court under the seal whereof such writ shall issue : and 
** it shall and may be laM'ul to and for the said terd 
** chancellor, lord keeper, lord commissioner, justicei or 
" baron, before whom such writ shall be returnable, upon 
** proof made of such service, to award in the vacation- 
'* time process of contempt under the seal of such court 
*^ against the person or persons guilty of such contempt, 
*' returnable before himself in ibe vacation -time, who 
^* shall proceed thereon as to law and justice shall ap* 
'* pertain, 

't Provided, that if such writ shall be awarded so late it) 
*' the vacation by any one of the said justices or baronSj 
** that in his opinion obedience thereto cannot be con- 
^ veniently paid during such vacation , the same shall and 
** may at his disoreiion be made returnable in his majes- 
** ty*s court of king*s bench at a day certain in tlie next 
** term i and the said court shall and may proceed there- 
<■ upon, and award process of contempt in case of disobe- 
'* dience thereto, in like manner as if such writ had been 
r ** originally awarded by the said court. 

«« Provided also, that if such writ shall be awarded by 
^** the court of king's bench in term, but so late, that in 
** the judgment of the said court obedience thereto can- 
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ioto a law ; il^r although Mr. justice Black* 
stone in hid invaluable Commentaries on the 

*< not be convenieDtly paid during such tcrin, the same 
** shall and may, at the dkcretioa of the said court, be 
*^ made returnable at a day certain in the then next vaca^ 
*i tioD before any judge of the same court, who shall aud 
<^ may proceed thereupon^ in such manner as^ by this act 
** is directed concerning writs issuing in and made re- 
*^ turnable during the vacation. 

^^ And be it farther enacted by the authority aforesaid, 
'' that in all cases provided for by this act, although the 
" return to any writ of Aateas corpus shall be good and 
** sufficient in-law, the said lord chancellor, lord keeper, 
*' lord commissioner, justice, or baron, before whom such 
** writ shall be returnable, shall, as soon as conveniently '' 
** may be, proceed to examine into the truth of the facts 
*^ set forth in such return, and into the cause of such 
*< confinement or restraint, by affidavit, or by affirmation 
*^ [in cases where an affirmation is allowed by law), and 
*' shall do therein as to justice shall appertain. And if 
^f such writ shall be returned before any one of the said 
*^ justices or barons, and it shall appear doubtful to hiin 
*' on such examination J whether the material facts set 
" forth in the said return, or any of theuij be true or not, 
** in such case it shall and may be' lawful for such justice 
** or baron to let to bail the said person so confined of^ 
*' restrained, upon his or her entering into a recognizance 
** with one or more sureties, or in case of infancy or co- 
** verture upon security by recognizance in a reasonable 
'* sum, to appear in the» court of king's bench, upon a 
'^ day certain in the term following, and so from day to 
^' day as the court shall require, and to abide such order 
'^ as the court shall make in and concerning the premises i 
** and such justice or baron shall transmit into the ^me 
'^ court the said writ and retunij together with the said 

« recognizance^ 
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laws of England (l)ook iii. c, 8.) asserts, ** That 
''the remedy is now complete for removing the 

** recognizance^ affidavits, and affirmations ; and there- 
** opon the said court shall proceed, order, anddeteimine, 
*' touching the discbargiiig, bailing, or remanding the 
**' party, as to justice shall appertain, either in a summary 
** way by affidavit or affirmationj or by directing one or 
'* more issues for the trial of the fects set forth in such 
** return, or any of them, whereupon such proceedings 
'f shall be bad as in other cases of issues directed by that 
'* court. 

** And be it farther enacted by the authority aforesaid, 
** that the like proceeding shall be had in the same court 
^ *^ for controverting the truth of the return to all writs of 
habetfs corpus awarded for or on behalf of any person 
'* confined or restrained of his or her liberty, otherwise 
*' than for some criminal or supposed criminal matter, by 
*' affidavit, affirmation, or otherwise, although such writ 
'^ shall be awarded by the said court^ or be returnable 
** therein* 

** And be it farther enacted by the authority aforesaid, 
^^ that it shall and may be lawful for the court or judge 
" proceeding on any writ of fmbeas corpus ad subjicuu' 
** dum awarded in cases of confinement, not for a crimi- 
^' nal or supposed (iriminai matter, to make such order 
** in regard to the payment of the charges and expences 
*' of bringing up the party so confineti or restrained, and 
*' for carrying him or her back to his or her place of con^ 
*' finement in case of remanding, g-s to such court or judge 
** shall upon examination thereof seem meet; and for 
^* non-payment thereof to award process of contempt, 
** whereupon iuch proceedings shall be had as iu other 
'' cases of contempt for non*paynient of costs. 

*' And be it declared and enacted by the authority 
^* aforesaid, that an hubms mrpus^ according to the true 
' -^ * " intent 



*^ injury of unjust and illegal confineinent/* yet 
it is mauifest from the observations of Mr, 
justice Foster^ and from the bill drawn by the» 

'* intent and meaning of this act, may be directed and 
** run into any county palatine, the cinque ports, or any 
** other privileged places within that jiart of Great 
** Britain called England, dominion of Wales, and town 
** of Berwick-upon-Tweed, and the isles of Jersey, 
•* Guernsey, and Man ; and also into any port, harbour, 
*' roadj creek, or bay, upon the coast of England or 
** Wales, although the same should lye out of the body 
** of any county, any law or usage to the contrary in any 
" wise notwithstanding. 

" Provided always, that nothing in this act contained^ 
** shall extend to discharge out of prison any person 
*' charged in debt or otlicr action, or with process in 
*^ any civil suit. 

*^ And be it farther enacted by the authority afore- 
*' said, that the several provisions made by this act 
** touching the making writs of habeas corpus issuing in 
** time of vacation returnable iu the court of king's 
*' bench, or for making such writs awarded in term-time 
** returnable in the vacation, as the cases may respectively 
" happen ; and ?l1so for awarding process of contempt in 
*' the time of vacation against the person or persona neg- 
** lee ting or refusing to make return of such writs, or to 
**pay obedience thereto, shall extend to all writ* of 
*' habeas corpus awarded in pursuance of a certain act 
** passed in the thirty- firsl year of king Charles the 
*' second, intituled, Jn a^i/or ike better semring tke^ 
** liberty of the sidijecij andforpreteniwn of imprisonmeni 
*' beyond the seas^ in as ample and beneficial a manner a^ 
*^ if such writs and tlie said cases arising thereon had 
** been herein before specially named and provided for.'* 

judges, 
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judges, that thb assertion is not well founded, 
and that farther relief in some cases is desirable* 
These letters, and the answers of Mr. justice 
Denison and Mr. justice Wilmot to the tenth 
question proposed by the house of lords to the 
judges, with the other evidence above-adduced, 
seem to prove, contrary to the assertions in 
4 Burrow 2395 and 2583, that on this occasion 
there was a final difference of opinion in the 
court of king's bench. 

It is remai'kable, that only one judgment 
given by the court of king's bench, while Mr, 
justice Foster was among the judges there, hath 
been reversed. Tlie case to which I allude was 
an insurance cause, Fitzgerald against Pole, 
cited several times in the cases of (Joss mid an- 
othe7' against fVitherSj and oi Hamilton against 
Mendm, in 2 Bur. 683—698 and 1198—1215, 
The plaintiff in his declaration states, that he 
and another, whom he survived, August 31, 
1744, caused to be made a certain poUcy of 
assurance purporting thereby and containing 
^ therein, that they made assurance and caused 
themselves to be insured, lost or not lost, at and 
from Jamaica to any ports and places at sea or 
shore a-cruising from port to ports, and place to 
places, for and during the space of four calen- 
liar months, upon llie body^ tackle, apparel, 
ordnance, munition, artillery, boat, and othei* 
furniture of and in the Good-fellow privateer, 

>vhcreof 




whereof wm master for that Voyage Peter 
Joyce J beginning the adventure upon the said 
ship, &c. from the 14th day of June then last, 
until the said ship, with all her said tackle, 
apparel, &c, shoultl he arrived at any ports 
and places a-cruising from port to ports, and 
place to places, for tlie space of four calendar 
months, the said ship, &c, to be valued (one 
half-part of the ship) at 1000/.; and the perils 
which the assurers took upon them in that 
voyag'e were of the seas, men of war, fire, ene- 
mies, pirates, rovers, thieves, jettisons, letters 
of mart and counterpart, surprisals, and all 
Other losses which had or should come to the 
damage of the said ship, &c. the consideration 
paid by the assured being 26 guineas per cent. 
the assurers being free from average. And the 
plaintiff* farther states? ^ that the assurance so 
made was made on account of and in tmst tor 
Peter Joyce, and that the interest which the 
said Peter Joyce at the time of making the said 
insurance and during the cruise after- mentioned 
had in the said ship, being a privateer, amount* 
ed to a large sum of money, and that the said 
ship, on the said 14 th day of June, being at 
Jamaica aforesaid, set sail and departed thence 
in and upon her said intended voyage a-cruis- 
ing, according to the intention of the said 
policy, and from and after that flay waft a-cruis^ 
ing from port to porte^ and place to places, until 

the 




ihe said ship afterwards^ and within the said 
four calends months, then sailing upon the 
high-seas^ and at a great distance from Jam^^ 
ca, and proceeding in her said voyage^ was in 
a mutinous manner, by force and arms, against 
the will of the then master and officen of the 
said ship, seized, taken, restrained, and de-* 
tained, by the greatest part of the marineni 
tiien on board, and the command, direction, 
and government thereof, were taken from the 
said master, and the said ship was not permitted 
to sail and proceed in her said voyage a-cruising 
any longer, but was then and there, against the 
will of the said master and officers, by the said 
Hiariners, in a mutinous manner, carried back 
again to Jamaica, where the said mariners, 
against the will of the said masterandoflBcers,ran 
away from the said ship, with the boat belong- 
ing to the same ship, and totally deserted her, 
whereby the said ship did not, and could not, 
perform her said voyage a-cruising for the said 
four calendar months, according to the intention 
of the said policy ; but from that time was to-r 
tally disabled to perform the same, whereby thd 
owTiers of the said ship totally lost all profit and 
advantage which might have accrued to them 
in and from the said cruise, during the residue 
x>f the said four calendar months- 

The defendant pleaded the general issue; 
and at the sittings in Xiondon after Hilary term 
i:^v • 1748 
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1748 the OHe w» nkd befive ehkf-jusike 
Lee bj 9. wpeaaljmj^ viio m ^[ect found die 
£u^ above stated ; azid abo that the said ship^ 
cifi the 10th of July lJ4Ay m her said crodsey 
took a French ship^ with money and goods on 
board, to the value €d 4200L as a prize, and 
that the ship arrrired at Jamaica qq the 29th of 
September 1/44, and ^^as there in nfety at and 
after the end of the »id four mondis. 

The special venlict was argued in the court 
of king's bench in Easter term 1750, when 
the court (Lee, Wright, Denisoo, and Foster) 
nnanimaosly gave judgment for the plaintiff! 
This judgment was reversed bv the court of 
estchequer chamber, whose judgment of re* 
versal was affirmed by the house of lords in 
1754. The house of lords directed the judges 
to deliver their opinions on t\^*o questions, 
which are stated in the following speech of Mr. 
justice Foster in the house, taken from his ow^n 
notes, 

** Your lordships* first question is, ffliethet 
the facts fouiid by the special verdict in this 
cause amount to a breach of the policy of 
** insurance^ upon which the action is brmtght? 
** And I am of opinion that the facts found 
*' amount to a breach of the policy. 
^ ** A great deal hath been said, and many 
** foreign authors have been cited, to shew, 
** that an insurance is, what the foreign authora 

" call 
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" call ittjmmo pericuU^ a contract foi* indem- 
" nity, and not for profit. 

^^ This principle will not be denied by me* 
** The success of the adventure is not the ob- 
*' ject of the insurance. The question in these 
*^ oases is not. Did the insured upon the whole 
gain or lose by the adventure, be it a trading 
or a cruising voyage? but^ did any of the 
perils insured against happen during the 
voyage, or did they not ? And therefore the 
success of the ship, in the present case, in the 
former part of the cruise^ and the great prize 
taken by her, must be entirely laid out of the 
case; although the defendant seems to lay 
great stress upon it by the very peculiai' man- 
ner of printing the case. 
" I take an insuratice to be a contract, by 
** wliich the insurer, in consideration of a sum 
** of money paid to him by the insured, under* 
** takes to pay a stipulated sum, if a certain 
** event or contingency, in which the insured 
*^ hath an interest, shall happen. This I take 
** to be the nature of all insurances : and in 
*^ these contracts the nature of the risque, and 
*^ the quantum of the sum to be paid by the 
*^ insurer upon the events are always taken into 
*^ consideration ; and by a comparison of these 
** the premium to be paid by the insured is 
adjusted, 

** Ii^ an insurance on the life of a man for 

" any 
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'* any given time, the insurer^ in consideration 
*' of the premium^ which is always adjusted by I 
** the nature and extent of the risque, and the 
*' quantum of the sum insured^ undertakes to 
** pay a certain sum, if the life shall die within 
** a certain stipulated time. In this case^ if the 
** life shall die hut an hour before the stipulated 
** time is expired^ the insurance is broken ; for 
*^ the event insured against hath happened 
** within the time. 

"So in the case of insurances of houses 
** against fire for any given time. If the acci- 
^* dent happen hut a day within the time^ the 
*^ value agreed on must he paid, 
•iJ «' The case of an insurance on a life reminds 
*' me of a case which may often happen, and 
*^ may serve for an answer to the observations 
*' made about the success of this ship in the for- 
'* mer part of the cruise, and the great prize 
** which she took, A man hath a legacy given 
** to him payable at the age of 21^ to go over 
** to a third person in the case of his death he- 
" fore that age. He in the last year of his 
*^ minority insures 1000 it, on his life for one 
*^ year. lie overlives the time when the legacy 
**^ becomes due^ but dies before the end of the 
** year. The policy is broken, and the 1000/. 
*^ must be paid^ without any regard to the bene- 
** fit accruing by the legacy. 

" With regard to a ship insured for time, 

** which 
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** which Is tlie present case, I take tlie law ta 
" be the same as in the other cases which I hav« 
** mentioned. If she he lost within the time 
*^ agreed on, the policy is broken, and the value 
'f agreed on becomes due, 

*' The principle on which the law goes in all 
*^ these cases I take to be this* The insured, 
*^ having purchased an indemnit)^ /or the whole 
'^ time agreed oh, is strictly entitled to that in- 
** demnity. It is an entire iiidivisible contract: 
** the premium is given for the entire risque j 
*^ and that risque is certainly increased by the 
f ^ length of time which it hath to run* Every 
** day adds to it ; for no man knows what a day 

may bring forth. If this be so, the single 

question in the present case is, Hath there, 
'^ or hath there not, been a loss within the in- 
*' tent and meaning of the poHcy ? 

** Great pains have beeu taken to prove, 
*^ that the insurance in the present case is on 
'* the ship ; and your lordships' eyes are direct- 
*^ ed to the word ship in the manner of print- 
** ing the defendant's case. I admit, that the 
** policy is an insurance on the ship, her tackle, 
*^ &c. I contend, however, at the same time^ 
^* that it is not on the bare existence of the 
'* ship, hut on the free use of the ship for the 
** purpose of cruising during the whole time 
** mentioned in the policy : for if the bare ex^ 

isteace of the ship, and not the use of her 

*^ for 
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** feir the ptnpose of c^inaiig, were the object 
^ of tiie insttmiee^ msmj of the perflB m tBe 
^ policy^ parlkiikilj, mrrettM^ rairmmi$^ and 
'^ detainments of il^iR imrf pnmca^ stand for 
*' nodiing at all ; becsHe in these cases the ship 
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e^ts in safety, the proper t y is not altered^ 

and yet she is ntteiiT lost to the owners for 

all the purposes of the cruise- 

** The special Tcrdict finds, that the ship 
** n^zs inswed fat fottr calendar months against 
" all the perib meotioiied in the policy. One 
** of these perils is bairatrjr of the master and 
*< mariners. It finds, that on the 23d of Sep« 
** tember the crew mutinied against the captain 
** and other officers, seized the ship and carried 
** her beck by force ton^rds Jamaica, and on 
*' the 29th of September deserted her, carrying 
** uith them the boat, fire-arms, and cutlasses, 
*' belonging to the ship, hy which the mid 
** vf^ge mid crtme were totalfy preuented 
** and lost for all the renmintler of the time, 

** The question then is. Was tins mutiuy 
** and desertion an act of barratry ? It un- 
** doubtedly wzs ; for ever^ instance of fraud or 
*^ force, to the loss or detriment of the ship, in 
*^ the master or mwinere, is an act of barmtry. 
*^ Did it happen during the cruise, or during the 
** stipulated time? It did. Was the cruise by 
** reason of this act of barratry totally lost for 
** all the remainder of the time ? The jury, 

" %ho 



81 



ii 
4€ 
f< 

ii 
ii 

i€ 
ii 
€i 
C< 

ti 
ii 
€{ 

€i 



^hb a?e the sole judges of matters of fect^ 
have found tliat it was. 

*' This state of the case brings it directly 
within the rule laid down In the case of 
Depaiba and Ludlow in Comjns 360, and 
i^^thin the principle which governed that 
case. There the ship was in safety, the pro- 
perty was never altered ; and yet, because the 
peril insured against happened in the voyage, 
hy which the voyage was lost, the plaintiff 
recovered. 

" It brings it too within the feason of the 
cases cited by the plaintiflF's counsel, and re- 
ferred to in his printed case ; especially^ Bar- 
clay against Colher, and Han bury against 
King, Thesfe cases, it is true, are modern 
cases, and were ruled at 7iisiprius by a single 
judge "^ : but I beg leave to say, tliat they were 
determined by a judge of very extensive know- 
ledge ill the law, and of great and long expe- 
rience in questions of this kind; and their 
authority is not denied by the counsel for the 
defendant- 

** But it is objected^ that although the cruise 
was lost within the four months, yet the 
plain tiif ought not to recover, because the 
verdict finds, that at and after the eo^ira- 
tiQii of that time the ship wa$ in safety / so 
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^* tiiat here is, nay they, only a partial 

** foundf and the insurance was to hejreej'rtfm 
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** I take it, that averages in a policy of this 
** kind must signify all such small and partial 
** losses happening to the ship^ whereby the 
** objeei of the himiranee is tmi fotalfy ImL 
** What then was the object of this insurance? 
** It was, I beg leave to repeat it, the ship, and 
** the free use of the ship for the purpose of 
*^ cruising: and the jury have found, that this 
** free use of the ship for the purpose of cruis- 
*^ ing was taken from the owners, and totally 
*^ lost for all the remainder of the time, 

** It hath been said, that. the ship having 
'^ been in safety, and the cruise having been 
** prosecuted for the greatest part of the time, 
*^ the whole time elapsed before the mutiny 
^* ought to be brought into average with the 
^* time which was lost : and in that light here 
*^ was only a partial or average loss, 

** To this it is sufficient to say, as I said be- 
** fore, that tlie contract is an entire contract 
*^ for the whole time. The insiu^ed hath^ for a 
** very high premium, in this case, a little more 
** than 63 per cent, by the year, purchased an 
**^ indemnity for the whole time ; and unless he 
** hath such indemnity he is injured. Besides, 
*^ the construction contended for was never 
** thought of before in the case of an insurance 

** for 
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** for time ; and I call upon those who would 
'^ now make that construction to shew a sme:le 
** writer on our o^vn law, or any foreign author, 
*^ who hath said, that the time elapsed before 
'^ the event was ever brought into average upon 
** an insurance for timep 

" For these reasons I am of opinion j that the 
*^ facts found by the special verdict in this cause 
** amount to a breach of the Jiolicy of insurance, 
*^ upon %vhich the action is brought, 

** Your lordships^ second question is, IVhe^ 
** ther the want ofu7i averment in the declara- 
** fmif that the plaintiff', or Peter Joyce ^ laas 
** interested in the cruise therein mentioned y 
*^ is an error in this record? 

^* This objection was not, as I remember^ 
*^ taken, when this special verdict was argued 
'^ in the king's bench: but the short answer 
^^ to it, I think, is, Tliat the ship, and the free 
'^ use of her during the cruise, are the objects 
*^ of the insurance ; and if that be so, it is avcr- 
*^ red, that Peter Joyce the master had an in- 
** terest in the ship during the cruise, which I 
** conceive to be sufficient/' 

It appears by the journals of the house of 
lords>', that only eight of the judges deUvered 
their opinions on the questions proposed by the 
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lords. Three of them were Wright, Denison, 
auJ Foster, of die court of kiug*s bench, who 
supported the judgnieiit given by that court; 
and the remainhig five were Parker, Smythe, 
and Adams, of the court of exchequer, and 
Clive and Birch of the court of common pleas^ 
who spake against that judgment. Chief- 
justice Lee was prevented by illness firom at- 
tending, and died in a short time after the 
judgment given by the house of lords. This 
judgment, aflfirming the reversal in the exche- 
quer chamber, gave great concern and uneasi- 
ness to t!iis most respectable judge, but none to 
Mr* justice Foster. Knowing that he had 
formed his opinion with great care and caution^ 
Mr- justice Foster was perfectly satisfied. He 
concurred in sentiment with the eari of Netting' 
liam, whoj near the conclusion of his second 
argument in the duke of Norfolk^s case, thus 
fiobly expresseth himself* " I have taken as 
** much pains and time as I could to be informed; 
*^ I cannot help it, if wiser men than I be of 
'* another opinion. I have made several decrees 
** since I have had the honour to sit in this 

place 

place ; 

<* them, nor sorry when they wqyq reversed by 
" others/' 

At the Lent assizes for Surrey, in 1758, an 
mdictment against Martha Gray^ the keeper of 

East- 
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, wliich have been reversed in another 
and yet I was not ashamed to make 
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iIast*Sheen gate in Richmond- park ^ of which 

'park the princess AmeHa^ daughter of king 

George IL was then the ranger^ for ohs true ting 

at that gate a common footway through the 

park, was tried before Mr. justice Foster, who 

greatly distinguished himself on the occasion 

by his firmiiesa and integrity. I am happy to 

have it in my power to give a particular account 

of the proceedings at the trial, written at the 

time by a learned lawyer, w ho hath since filled 

the highest station in the profession. Mn 

Thurlow, now lord Thurlow, wrote the follow- 

"ing letter^ the original of which is in my pos- 

l*session, to Mr. Ewen, a nephew of Mr. justice 

^Foster, then, and for many year^ afterwards, 

'clerk of the peace for Wiltshire, 

*' Dear Sir, 
** I wTitc, at the hazard of your thinking me 
impertiment^ to give you the pleasure of 
hearing that of your uncle which in ail pro- 
bability you will not hear from him ; I 
mean, the great honour and general esteem 
which he has gained, or rather accumulated, 
by his inflexible and spirited manner of trying 
the Richmond cause, which has been so long 
depending, and so differently treated by other 
judij;es. You have heard what a deficiency 
there was of the special jury, whieji was im- 
puted to their backwardness to serve a prose- 

*' cutiou 
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cution against the princess. He has fiued all 
the absenters 20/, a -piece, ITiey made him 
wait two hours, and at last resort to a tales* 
When the prosecutors had gone through part 
of their evidence, sir Ridmrd Lloyd, who 
went dou^ on the part of the crown, said, 
that it was needless for them to go on upon 
the right, as the crown was not prepared to 
try that^ tliis being an indictment which could 
not possibly determine it, because the ob- 
struction was charged to be in the parish of 
Wimble ton, whereas it was in truth in Mort- 
lake, which was a distinct parish from Wim- 
bleton- They maintained their own poor, 
upheld their own church, and paid tithes to 
their own parson ; and Domesday -book men^ 
tions Mortlake, On the other side, it was 
■ saidj that Domesday -book mentions it as a 
baron^s fee^ and not as a parish ; and that 
the survey in the time of Henrj^ VIII. men- 
tions Wimbleton cum capellis stiis annexis^ 
and also that a grant of it in the time of Ed-* 
ward VL makes a provision of tithes for the 
vicar to officiate in the chapel of Mortlake. 
The judge turned to the jury, and said, he 
thought^ they were come there to try a right, 
which the subject claimed to a way tlirough 
Rlchmund-park, and not to cavil about 
little low objections, which have no relation 
to th^t light, H^ said, it is proved to be in 

'' Wimbletoa 
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* Wimbleton parish j but it would have been * 
' enough if the place, in which the obstmction i 
■ was charged^ had been only reputed to be in 
Wimbleton, because the defendant and jury 
must have been as sensible of that reputation 
as the prosecutors ; but had it not been so, 
he should have thought it below the honour 
of the crown, after this business had been 
depending three assizes, to send one of their 
select counsel, not to try tlie right, but to 
hinge upon so small a point as this. Upon 
w^hich, sir Richard Uoyd made a speech, 
setting forth the gracious disposition of the 
King in suffering this cause to be tried, which 
he could have suppressed with a single breath, 
by ordering a nolle prosequi to be entered. 
The judge said, he was not of that opinion. 
The subject is interested in such indictments 
as these for continuing nuisances, and caa 
have no remedy but this, if their rights be 
encroached upon ; wherefore he should think 
it a denial of justice to stop a prosecution for 
anuisancCj which his whole prerogative does 
not extend to pardon. After which, the evi- 
dence was gone through ; and the judge 
summed up shortly, but clearly, for the pro- 
secutors^. 



I The defendant waf convicted. See 2 Bun 508, 90§, 
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*' It ga\'e me^ who am a stranger to hina^ 
** great pleasure to hear, that we have one 
*' English judgCj whom nothing can tempt or 
*^ frighten, ready and ahle to hold up the laws 
" of his country as a great shield of the rights 
'^ of the people. I presume that it will give 
*^ you still greater to hear, that your friend 
** and relation is that judge : and that is the 
*^t>nly apology I have tp make for troubling 
*^ you with this. 

** lam, dear sir, 

** your most humble servant, 

^*E. Thuelow/ 
** Fig' tree-court J Inner Temple y 
April 11, 1758/* 

In 1762^ proceedings were had in a cause of 
great consequence and great expectation, which 
had been depending many years ; I mean the 
cause between the city of London and the 
protestant dissenters- By a bye-law of the 
city made in 1 748 it is provided. That if any 
person, being nominated to serve the office 
of sheriff, sho\ild decHne to stand the elec- 
tion of the common-ball, he should be subject 
to a fine of 400/, and 20 marks ; and that if any 
person, being elected by the common -hall, 
ahouM refuse to serve the office, he should be 
subject to a fine of 600/, These fines were ap- 
propriated to defraying the expence of the man- 
sion^ 
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sion-house. Many dissenters were nominated 
and elected to the office of sheriff, and fines to 
the amonnt of 15^000?. and upwards were ex- 
acted of them. Some at length refused to pay 
the fines ; and actions were brought against 
them in the name of the chamberlain of the city 
in the sheriiFs* court of London ; and^ after 
many delays, the question was brought to a 
decision in the case of Allen Evans, esq, and 
judgment was given for the plaintiff in Sep- 
tember, 1757* ^l'*' Evans, who, in bar of the 
action, had pleaded his disability by the corpo- 
ration-act 13 Car. II. St. 2. c» L and his pro- 
tection by the toleration-act 1 W. & M. sess, L 
c, 18, brought the cause before the court of 
hustings^ another city-court, and the judgment 
was affirmed by the recorder in 175il. The 
defendant, by wTit of error, brought the cause 
before the court of commissioners-delegates, 
who were, chief-justice Willes, chief- baron Par- 
ker, Mr- justice Foster, Mr. justice Bathurst, 
and Mr. justice Wilmot. Chief-justice Willes 
died before judgment given; and the other 
commissioners delivered their apimons seT^athn^ 
July 5, 1762, and unanimously reversed the 
judgments of the city courts, Mr. justice Fos* 
ter^s argument, which is very accurate and de- 
pisivc, I communicated to my late excellent 
Iriend Dr, Furneaux ; and he hath inserted it 
in the appendix to the second edition of his 

Letters 
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tters to Mr. justice Blackstofie^ printed in 
If 71* TliJs judgment of reversal was after- 
wardsi February 4, IJUfi unanimously affirmed 
by the house of lords, on the motion of lord 
Mansfield % whose admiiable sjieech on the oc- 
casion is also inserted by Dr. Furneaux in his 
appendi:^. This speech, which if of consider- 
able length, Dr. Furneaux, who was happy in 
' a most retentive memory, brought away in his 
head from the house of lords. 

About the time of deUvering hisopinion in die 
last -mentioned case^ Mr* justice Foster publish- 
ed his book, intitled,-/^i2epo? / of' some proceed- 
ings on the commission f 07* the trial of the 
rebels in the year 1/46, zji the cmmtt/ of Sur- 
rey ; mid oj otlwi^ crown- cases: to luhich arc 
nddedy J}is€oii7'ses upon a few branches qf the 
Crmmi^loiv: — which will be to him monujsien- 
TUM ^RE FERENNius, The impression being 
large, and a pirated edition being made in Ire- 
land, a new edition was not soon wanted in 
England; but in 17/6 I pubhshed a second 
edition with some improvements, and with re- 
marks in my preface on some objections made 
by Mr, Barrington in bis Observations on the 
more autient Statutes ; and in 1792 I published 

• See the Lords Journals, XXXL p, 2^3. 34^. 436. 
457, 45S, 459. 461, 470. 475, Furneaux's Appendix, 
ftnd Bum's Ecclesiastical Law, tit, DiSSENTERS. 
i: a third 
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a third edition, with an appendix > containing 
three new cases, which the author had intend- 
ed to insert in the first edition, and had caused 
to be transcribed for that purpose. Two of 
them, on which I have above enlarged, were 
omitted by the advice of friends j and the third, 
which is the.case of a woman indicted on the 
statute 7 ^iid 8 W. III. c. 41* for having in 
her custody divers pieces of canvas marked with 
the king's mark, she not being a person em- 
ployed to make canvas for the king's use^ was 
omitted in consequence of the omissiou of the 
case of John Bell, with which, in some of its 
circumstances, it hath a resemblance. In my 
preface to the third edition, I have given my 
reasons for publishing these cases, 

Mr. justice Foster was blessed with a good 
constitution; and he generally enjoyed a good 
state of health, until some few years before his 
death. In no long time after the death of lady 
Foster, his health began to decline, and he com- 
plained of a loss of appetite, which made it ne- 
cessary for him occasionally to spend some time 
at Bath. He received considerable benefit from 
the use of the Bath waters j but, wheresoever 
he was, he was patient and resigned, composed 
and cheerful ; rejoicing in the glorious prospect 
beyond the grave, which Christianity opened to 
his view. In Hilary, Easter, and Trinity terms, 

1763, 
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l^f^\ he seldrnn fittended at Westminfter'Tiall. 
He was coDfiaed to his bed a short time only; 
and, on Monday the /th of November, being 
the first day of Michaelmas terra in that year, 
he easily and calmly expired. He ne^-er had 
any children; bat he had three listers, who 
sarrived him ^ and were the mothers of his three 
Bephe^^ and exectitorsi, Michael Ewen^ Michael 
Dodson, and Samuel Hawkes. By his own 
direction, he was buried in the parish -church 
of Stanton- Drew, in Somersetshire, where 
lady Foster had been buried. In that church, 
a plain monument is erected with this inscrip* 
tion ; 

Here is interred 

The body of sir Michael Foster^ 

One of the judges of the court of king'^s bench; 

Who was born December 16^ 1689, 

And died \W, 7, 1/63. 

Dame Martha his wife, 

* The eldest daughter of James Lyde, esq, is 

also here interred. 

She died May 15, 1758, 

in the 57th year of her age* 



It is unnecessary, and It would perhaps be 
improper, for me to attempt to draw his cha- 
racter at length. I have exhibited tlie most 
decisive proofs of his ability, of his candour, 

and 
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ftnd of his integrity^; and I will only add in hia 
own words ^, which he hath used in speaking 
of his intimate and highly-valued friend Mr, 
justice Abney, ^^ when he died, the world lost 
*^ a very valuable man, his majesty an excellent 
" subject, and the publick a faithful able ser- 
" vant J ♦ 

" Nee me meminisse pigebitJ* 

M. DoDsoif, 
JBoswell-court, Nov. 7, 1795. 

^ The compliment paid to Mr. justice Foster by the 
celebrated Churchill, in his Rosciad, ought not to be 
omitted : 

'* Each judge was true and steady to his trust ; 

** As Mansfield wise, and as old Foster just.'* 

* See his Crown Law, 76, 



THE END. 
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